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1050046

Paul E. Chism, on behalf of a class of taxpayers and
citizens of Jefferson County, appeals the trial court's
summary judgment in favor of Jefferson County, which, in
effect, wvalidated a warrant issue and the related tax levy.

We affirm.

Facts and Procedural History

In 2004,'_ the Jefferson County Commission ("the
Commission") aetermined that the Jeffersoh County Board of
Education and the municipal school boards in Jefferson County
had current capital needs in excess of $§1 billion. The
Commission set out to implement a plan.of financing that would
provide each local school board in Jefferson County with its
proportionate share of_$1 billion for the acquisition and
construction of currently needed capital projects or the
retirement of debt the board had already incurred to finance
such projects. On August 24, 2004, the Commission adopted
ordinance no. 1764, which levied additional county-wide taxes
and pledged those taxes to fund new warrants to be issued by
Jefferson County. The net proceeds from the sale of the
warrants would be used for capital improvements of the public

schools in Jefferson County.
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On November 23, 2004, Paul E. Chism and others ("the
Chism plaintiffs") sued Jefferson County. and its revenue
director, Travis A. Hulsey, challenging the validity of
ordinance no. 1764. On December 16, 2004, the Commission
repealed ordinance no; 1764 and adopted, in its place,
ordinance no. 1769. Ordinance no. 1769 levied a county-wide
privilege or license tax and a couhtyfwide excise tax ("the
education taxes"),? beginning January 1, 2005, and pledged the
revenues from the education taxes to. fund warrants to be
issued by Jefferson County, the net proceéds of which wquld
be used for capital improvements of the public schools in
Jefferson County ("the education Warrants").

The County thereafter answered the Chism plaintiffs’
complaint, pointing out that ordinance no. 1764 had been
repealed and replaced with ordinance no. 1769. The Chism
plaintiffs then amended their compléint to challenge ordinance

no. 1769. The trial court ordered that the case would proceed

’Ordinance no. 1769 levies a "privilege or license tax ...
on the gross receipts of retail sales in the County pursuant
to the authority of Code of Alabama 1975 § 40-12-4" and an
"excise tax ... on the storage, use or other consumption in
the County of tangible personal property purchased at retail
pursuant to the authority of Code of Alabama 1975 § 40-12-4."

3
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as a class action on behalf of all taxpayers and citizens of

Jefferson County.

The Education Warrants

On December 29, 2004, Jefferson County issued the first
series of the education warrants, entitled "Limited Obligation
School Warrants, Series 2004-A," in the aggregate principal”
amount bf $650,000,000. The Series 2004-A warrants have
maturity dates from January 2007 to January 2025 and bear
fixed annual interest at rates ranging from 4.75% ﬁo 5.5%. Omn
February 2, 2005, Jefferson County completed the issuance of
the series of the education warrants by issuing "Limited
Obligation School Warrants, Series 2005-A and 2005-B
Warrants," in the aggregate principal amount of $400,000,000.
The Series 2005-A and 2005-B warrants have maturity dates from
January 2007 to January 2027 and bear interest at variable

rates.?

’The Chism plaintiffs complain in the statement of facts
in their brief to this Court that these obligations were
issued and sold by Jefferson County on a privately negotiated
noncompetitive basis, without obtaining or seeking approval of
the voters or of the Governor, and without the County's
availing itself of a preissuance judicial ruling through a
validation proceeding provided for by Ala. Code 1975, § 6-6-
750. Jefferson County states, however, that, pursudnt to
Regulation 290-1-2-01.01, Ala. Admin. Code (State Board of
Education), the State superintendent of education reviewed and

4
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vJefferson County has obtained the agreement of each local
school board to use the proceeds of the education warrants
solely for the acquisition or improvement of school buildings
and/or the acquisition of capital equipment or, alternatively,
for the retirement of debt previously incurred for such
purposes.® The State superintendent of education has also
reviewed and approved the consents of the local school boards
in connection with his approval of the issuance of the

education warrants.®

approved the sale and issuance of the education warrants. In
any event, the Chism plaintiffs do not contend that defective
preissuance approval is a basis for holding the education
warrants invalid.

‘We do not note the fact that the local boards have agreed
to the plan as a reason for holding that the plan of
distributing the taxes is wvalid. Instead, we note their
agreement in response to the argument that the plan of
distribution deprives the local boards of the ablllty to
decide how the education taxes are spent.

5Thus, with the involvement of the local boards and the
State superintendent, the issuance of the education warrants
is not, as might be inferred from Justice Bolin's dissent, a
unilateral action by Jefferson County. However we might feel
about who should have the ultimate power to decide whether to
impose the tax, the legislature has left that decision to the
counties, and it is to be expected that Jefferson County would
exercise as well its obligation to weigh the benefits and
burdens to the County of imposing the education taxes- and
issuing the education warrants.
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To facilitate the financing plan, the Commission‘entered
into a trust indenture with SouthTrust Bank (now Wachovia
Bank) . The trust indenture provides that all proceeds
realized from the sale of the education warrants (less the
costs of issuing the warrants) are to be deposited into a
special fund ("the grant fund") pending distribution of those
proceeds to the local school boards.®

By their terms, the education warrants do not represent
"general obligations of the county backed by its full faith

and credit,” but are "limited obligations" of the County

payable solely from the revenues collected under the education

taxes. However, in Section 9.1 of the trust indenture, the
County has pledged its full faith and credit to pay from its
general fund any deficit in the event of an extraordinary

mandatory redemption of the education warrants. This

S$Jefferson County received a total of $1,090,820,599.59
from the sale of the warrants. Jefferson County established

~brescribed reserves with almost $59 million, and paid fees,

discounts, and expenses of underwriters, attorneys, advisers,
and others, with over $14 million. The balance --
$1,017,609,801.74 —-- was paid into the grant fund to be used
for grants to specified local school boards for certain public
school purposes or to pay part of the costs of redeeming the
warrants: in the event of an "extraordinary mandatory
redemption."” These funds are being held by Wachovia Bank (as
successor to SouthTrust) in special escrow and trust accounts
pending the outcome of this litigation.

6
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extraordinary mandatory redemption will occur if Jefferson
County. cannot certify on or before October 20, 2006, that no
litigation is pending challenging the validity of the
education warrants.

If, however, by October 20, 2006, Jefferson County can
certify that no litigation éhallenging the validity of the
education warrants is pending, the proceeds of the education
warrants remaining in the grant fuﬁd will be paid, upon the
request of an "authorized county represéntative," in the form
of grants to the following local school. boards within
Jefferson County: Bessemer, Birmingham, Fairfield; Homewood,
Hoover, JeffersonlCounty, Leeds, Midfield, Mountain Brook,
Tarrant, and Vestavia Hills, to be used by those boards for
the construction or capital improvément of schools or to
retire preexisting debt of the boards incurréd for capital-
improvement projécts. The 11 school boards are each to
receive a proportionate share of the balance in the grant fund
based on the board's "Foundation Program" cost for the 2004-
2005 school year, which was based on student

attendance/enrollment during the fall of 2003. See Ala. Code
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1975, § 16-13-230 et seq. (establishing the Foundation Program
Fund) .

The Education Taxes

Jefferson County purports to have authority to levy the

education taxes pursuant to Ala. Code 1975, § 40-12-4, "County

license tax for school purposes -- Authority to levy." The

edueation taxes have been colleeted since January 1, 2005, and
are being deposited into a special escrow account at Wachovia
Bank (as successor to SouthTrust) pending the outcome of this
1i£igation. The Chism plaintiffs say that, if the pledge of
the education taxes or the education warrants are invalidated,
the funds in this escrow account will be distributed to the
local school boards according to their respective annual
Foundation Program costs. 1In that event, the County Will also
repeal the education taxes in their entirety. If the

education warrants and the tax pledge are validated, however,

the funds and future tax collections will be used to pay debt

service on the education warrants.’

'The Chism plaintiffs complain that this plan prevents
local - school boards from deciding how best to spend their
shares of the grants funded by the new taxes, that the taxes
will not be divided among the local school boards based on
their changing student enrollments during the period the tax
is levied, and that any new school systems formed during the

8
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Disposition in the Trial Court

Both the Chism plaintiffs and Jefferson County moved for

a summary judgment in their favor. The trial court entered a

summary judgment in favor of Jefferson County, upholding the

validity of ordinance no. 1769 and, in effect, the education

warrants and the éducation taxes.A The Chism plaintiffs moved

to alter, amend, or vagaﬁe the trial court's order entering a

summary judgment for Jefferson County; the trial court denied
that motion. The Chism plaintiffs appeal:

Analysis

The Chism plaintiffs first argue that the issuance of

the education warrants and the pledge of the education taxes

to their repayment constitute debt chargeable égainst

Jefferson County's constitﬁtional debt limit and thus that the

issuance of the education warrants will cause Jefferson County

period the tax is levied will not receive a share of the taxes
collected. For example, the Chism plaintiffs point to the
Trussville Board of Education, which, ‘because it was only
recently formed, had no students in 2003 and, thus, is not
entitled to any portion of the proceeds in the grant fund. A
separate agreement was entered into whereby the Jefferson
County Board of Education agreeéd that the Trussville Board of
Education should receive an appropriate share of the grant
proceeds. The Chism plaintiffs assert, however, that, if a
local school board is formed afer the proceeds in the grant
fund have been distributed, that solution will not be
available. :
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to exceed its constitutionally imposed debt limit. "'A court
has a duty to avoid constitutional questions unless essential

to the proper disposition of the case.'" Lowe v. Fulford, 442

So. 2d 29, 33 (Ala. 1983) (quoting trial court's order citing

Doughty v. Tarwater, 261 Ala. 263, 73 So. 2d 540 (1954); Moses

v. Tarwater, 257 Ala. 361, 58 So. 2d 757 (1952); and Lee v.

Macon County Bd. of Educ., 231 F. Supp. 743 (M.D. Ala. 1964) ).

"'Generally courts are reluctant to reach constitutional
questions, and should not do so, if the merits of the case can
be settled on non-constitutional grounds.'" Lowe, 442 So. 2d

at 33 (quoting trial court's order citing White v. U.S. Pipe

& Foundry Co., 646 F.2d 203 (5th Cir. 1981)). "'No matter how

much the parties may desire adjudication of important
questions of constitutional law, broad considerations of the

appropriate exercise of Jjudicial power prevent[] such

‘determinations unless actually compelled by the litigation

before the court.'™ Lowe, 442 So. 2d at 33 (quoting trial

court's order citing Troy State Univ. v. Dickey, 402 F.2d 515

(5th Cir. 1968)). Thus, before addressing the constitutional-
debt-limit issue, we will consider the two other substantive

issues that the Chism plaintiffs raise: (1) whethér the

10
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proceeds from the education taxes must be distributed to the
local school bbards based on their respective annual
Foundation Program costs or whether Jefferson County may use
the proceeds of the education taxes to service the debt on the
education warrants, and (2) whether Jefferson County haé the
statutory authority tQ issue the education warrants.

I.

Jefferson County is authorized by § 40-12-4, Ala. Code

1975, to levy the education taxes imposed by ordinance no.

1769. Section 40-12-4 states, in pertinent part:

"(a) In order to provide funds for public school
purposes, the governing body of each of the several
counties in this state is hereby authorized by
ordinance to levy and provide for the assessment and
collection of franchise, excise and privilege
license taxes with respect to privileges or receipts
from privileges exercised in such county, which
shall be in addition to any and all other county
taxes heretofore or hereafter authorized by law in
such county. ... All the proceeds from any tax
levied pursuant to this section less the cost of
collection thereof shall be used exclusively for
public school purposes, including specifically and
without 1limitation capital improvements and the
payment of debt service on obligations issued
therefor. ‘

"(b) ... In all counties having more than one
local board of education, revenues collected under
the provisions of this section shall be distributed
within such county on the same basis of the total

11
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calculated costs for the Foundation Program for
those local boards of education within the county."

The Chism plaintiffs do not challenge the authority of
Jefferson County to levy the education taxes, nor do they
contend that the taxes are not levied exclusively for public-
school purposes or that the taxes otherwise fail to comply
with the requirements imposed by § 40-12-4, Ala. Code 1975.
Thus, we are  not asked to address the legality of the
education taxes. Instead, the Chism plaintiffs challenge
Jefferson County's method of distributing the revenues of the
education taxes collected under ordinance no. 1769. They
argue that under the plan described in ordinance no. 1769 the
revenues will not be distributed in aécordance with the
language of § 40-12-4(b), which requires that the tax revenueé
"be distributed within such county on the same basis of the
total calculated costs for the Foundation Program for those
local boards of education within the county."”

The Chism plaintiffs argue that § 40-12-4 requires that
the educétion taxes be distributed directly to the local
school boards annually, and the distribution must be based on

the local boards' Foundation Program costs for the, year

12
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preceding the year in which the tax revenues are collected.?®
They explain that, under the Foundation Program, State funds
are distributed to the local school boards, and the amount
distributed to a local board in a given year depends primarily
on student enrollment during the first 40 days of the
preceding school year. The Chism plainfiffs infer from this
that Foundation Prbgram funds are diétfibﬁted on an annual
basis; Jefferson County does not dispute this contention.
Jefferson County sold the education warrants and received
the proceeds from their sale in late 2004 (Series 2004-2) and
early 2005 (Series 2005fA'and 2005-B).. The net proceeds are
presently in the grant fund. Ordinance no. 1769 provides that
the revenues from the education taxes will service the debt on
the education warrants, which generated the funds presently in
the grant fund. The 11 local school boards are to receive a
proportionate share of the balance in the grant fund based on

each board's Foundation Program cost for the 2004-2005 school

8The Chism plaintiffs contend that no other county with
more than one local school board has ever levied a tax under
$ 40-12-4 without distributing the revenues collected to the
local school boards in proportion to their respective annual
Foundation Program cost. Jefferson County does not dispute
this contention.

13
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year, which was based on student attendance/enrollment as it
was measured during the fall of 2003.

The Chism plaintiffs argue that the revenues from the
education taxes cannot be used in this way even though the
proceeds of the education warrants will benefit the local
school Dboards, because, they say, the proceeds >of the
education warrants will be distributed on a basis differen£
from the manner in which the tax revenues would have been
distributed under the formula in the Foundation Program. The
.Chism plaintiffs explain their argument by way of example as
follows: the plan'of distribution under ordinance no. 1769 is
"frozeﬁ on a snapshot of student enrollments in 2003," which
means that "the taxes collected, say in 2010, will not be
distributed based on the systems' respective needs as
reflected by their then most-recent student populations, but,
instead, those taxes will be used to pay warrants that
generated funds in 2005 that will be distributed to. the
various school systems based on student enrollments in 2003."
Chism plaintiffs' brief, pp. 64-65.

The Chism plaintiffs argue that the provision in Ala.

Code 1975, S 40-12-4(a), allowing the.use of the revenues from

14
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the education taxes for "the payment of debt service" and the
§ 4Q—12—4(b) requirement that "revenues .+. shall be
distribufed -+- on the same basis of the total calculated
costs for the Foundation Program," can be read together to
mean that the 1local school boards may themselves issue
warrants and service those warrants by the tax proceeds
received by them from the counties pursuant to § 40-12-4
according to their Foundation Program costs.

The Chism plaintiffs also contend that it is permissible
under § 40-12-4 for a county that does not have more than one
local board to issue warrants and service the debt created
with the tax revenues collected under § 40-12-4; for a county
with 'only one 1local school board, the Foundation Program

reference in § 40-12-4 (b) does not come into play.® They

A At oral argument, counsel for the Chism plaintiffs
explained,

"Subsection [40-12-4] (b) modified [S§ 40-12-4(a)] by
requiring in counties with more than one board of
education that the funds be distributed to the
various local boards. Now, in Mobile you could use
that and not have to distribute to the local boards
because there's only one local board. But where you
have more than one [local board] you have to do it
that way and that is what has happened." )

Justice Bolin, in his dissent, argues that, even if
counsel did concede this point, counsel was Wrong as a matter

15
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contend, however, that a county, such as Jefferson County,
with more than one local school board cannot pledge faxes
levied under § 40-12-4 to service debt on warrants because a
county with more than one local school board must distribute
annually the tax revenues directly to the local boards.®
Jefferson County does‘ not disagree with the Chism
plaintiffs that, to some extent, Ala. Code 1975, § 40-12-4, by

its reference to the Foundation Program, contemplates annual

of law.  Justice Bolin states: "Assuming that the Chism
plaintiffs conceded this example, a party cannot agree to an
erroneous principle of law or statutory interpretation.”

So. 2d at (footnote omitted). However, the language of
the statute, far from contradicting the concession, compels
it: "In all counties having more than one local board of

education, revenues collected under the provisions of this
section shall be distributed within such county on the same
basis of the total calculated costs for the Foundation Program
for those local boards of education within the county." § 40-
12-4 (b) (emphasis added) . '

“The Chism plaintiffs point to the -Trussville Board of
Education as offering a particularly troublesome example. It
was only recently formed, had no students in 2003, and thus is
not entitled to any portion of the proceeds of the grant fund.
A separate agreement was entered into whereby the Jefferson
County Board of Education agreed that the Trussville Board of
Education should receive an appropriate share of the proceeds
of the grant fund. The Chisn plaintiffs state, however, that,
if a new board is formed afer the proceeds in the grant fund
have been distributed, that solution will not be available for
that new board. The Chism plaintiffs specifically reference
Fultondale, Gardendale, and Pleasant Grove as potential new
school districts. ’

16
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and direct distribution of the funds to the 1local school

boards. They disagree, however, as to whether a county with

the tax revenues to the local school boards. Jefferson County

urges the following interpretation of S 40-12-4:

proportion to annual recalculations of their
respective Foundation Program costs, ang (ii) any
portion of the tax broceeds committed to debt
service for warrant issues having maturities greater

the shares of the cumulative debt services
respectively allocated to the school boards, which
shares are based on the allotments of warrant
proceeds made the fiscal year of warrant issuance."

Jefferson County's brief, p. 77.12

HThe interpretation of S 40-12-4 Jefferson County urges
On appeal is consistent with ordinance no. 1769. Section 2 of

ordinance no. 1769, "Legislative Findings, " explains Jefferson
County's rationale for its plan:

"(b) ... Since it 1is entirely within the discretion
of the County Commission as to whether any tax will
be levied pursuant to Section 40-12-4, and since the

accountable for the proper and effective expenditure
of the proceeds of such tax, the commission has. -
determined that Section 40-12-4 empowers the County
to use the proceeds of the Education Taxes to pay
debt service on the Education Warrants, provided

17
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"'"[Aln ordinance enacted by a local governing body 'is
presumed reasonable and valid, and ... the burden is on the
one challenging the ordinance to clearly show its

invalidity.'" Brown v. Board of Educ. of Montgomery, 863 So.

2d 73,75 (Ala. .2003) (quoting Jefferson Countvy v. Richards,

805 So. 2d 690, 706 (Ala. 2001)).%2% We are compelled to agree

with the trial court that the Chism plaintiffs have not met

this burden.

The Chism plaintiffs interpret the reference in § 40-12-

4 (b) to the Foundation Program as a 1limitation on the

that the proceeds of such warrants are either
distributed to boards of education in the County in
proportion to the costs of their Foundation Programs
during the fiscal year in which such warrants are
issued or, alternatively, are directly expended by
the County for school purposes in the territorial
Jurisdictions of such boards of education in

proportion to such costs of the Foundation
Programs.™

“Taxing statutes or ordinances are to be construed
strictly against the taxing authority and in favor of the
taxpayer. However, we explained in Brown v. Board of
Education of Montgomery that the rule regarding strict
interpretation in favor of the taxpayer applies only when a
"taxing statute" or ordinance is being interpreted and that §
40~12-4 is not a "taxing statute"” in that it does not levy a

tax. Instead, we said, § 40-12-4 merely authorizes the
counties to enact ordinances to levy taxes. 863 So. 2d at 75
n. 3. In this case, we are not interpreting ordinance no.

1769, the taxing ordinance; instead, the Chism plaintiffs’
argument requires us to interpret § 40-12-4.

18
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provision in § 40-12-4(a) that taxes levied under that Code
section may be used as debt service, but that the limitation
affects only counties with.:mQre than one local board of
education. They read that reference as a proviso. "Provisos
serve the purpose of restricting the operative effect of
statutory language to less than what its scope of operation

would be otherwise." 2A Norman J. Singer, Statutes and

Statutory Construction § 47.08 (6th ed. 2000).

"'"[Provisos] are construed using the same general
‘criteria of decision applied to other kinds of
provisions. However, where there is doubt
concerning the extent of the application of the
proviso on the scope of another provision's
operation, the proviso is strictly construed. The
reason for this is that the legislative purpose set
forth in the purview of an enactment is assumed to
express the legislative policy, and only those
subjects expressly exempted by the proviso should be
freed from the operation of the statute. '™

Pace v. Armstrong World Indus., Inc., 578 So. 24 281, 284

(Ala. 1991) (quoting Sutherland Statutory Construction, §
47.08 (4th ed.)). Having considered the lahguage of Ala. Code
1975, § 40-12-4, ‘as well as its history, we conclude that it
is at least doubtful whether the reference in § 40-12-4(b) to
the  Foundation Program Fund limits the provision in § 40-12-

4(a) allowing § 40-12-4 taxes to be used to service debt.

19
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The plain language of § 40-12-4 does not clearly indicate
that as it applies to Jefferson County the reference to the
Foundation Program limits the authorization to pledge the §
40-12-4 taxes to service debt.™ The Chism plaintiffs read
into § 40-12-4 a requirement that the taxes collected be
distributed directly to the local school boards, even if the
local boards have agreed to accept their respective shares of
the taxes in the form of debt service on warrants the proceeds
of which benefit those local boards.!*

The Chism plaintiffs also read into § 40-12-4 a
requirement that the authoiized taxés must be distributed to
the local school boards annually, according to the Foundation
Program costs for the preceding school year. The two premises

on which the Chism plaintiffs' argument rests —- that the

“Thus, this case is not inconsistent with our decision in
Brown v. Board of Education of Montgomery County, supra, in

that the proviso relevant to that case explicitly prohibits
the tax that was there imposed.

“We note that the local school boards have agreed to the
tax revenues being spent in this way. Thus, using the tax
revenues to pay the debt service on the education warrants
could be viewed as a payment to the local school board in the
form of payment of its share of the debt service.

20
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the local school boards in proportion to their annual

Foundation Program costs of the year breceding the year in

which the revenues are received by the county —- are not found
in the plain language of the statute. "We will not read intQ
~a statute what the Legislature has not written.” Elmore

County Comm'n v. Smith, 786 So. 24 449, 455 (Ala. 2000) .

The history of Ala. Code 1975, g 40-12-4, does not

capital improvements for education. Section 40-12-4 was
enacted in 1969. Act No. 34, Ala. Acts 1969 (Spec. Session).
Act No. 34 provided, in bPertinent part, in § 1:

"In order to provide funds for the operation of the
public schools in the county, the governing body of
each of the several counties in this state is hereby
authorized by ordinance or resolution to levy and
provide for the assessment and collection of

levied pursuant to this Act less the cost of ©
collection thereof shall bpe used exclusively for
public school burposes. Provided that in all

21
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counties having more than one (1) school . system,
revenues collected under the provisions of this Act
shall be distributed within such county on the same
basis as funds received by the county from the
Minimum Program Fund are distributed within the
county."”
Thus, Ala. Code 1975, § 40-12-4, as originally enacted by the
legislature did not include a provision allowing the taxes it
authorized to be levied to be used to service debt.1s
The Minimum Program Fund to which § 40-12-4 as originally
enacted referred is the predecessor to the Foundation Program
Fund. The Minimum Program Fund was established in 1935 to
provide "a minimum school term" and "the equalization of
educational opportunity." Ala. Code 1940, Tit. 52, §§ 208 -
215. Title 52, § 209, indicates that amounts from the Minimum
Program Fund were paid to local school boards annually.
("Each county board of education shall receive from the
minimum program fund during any single year, an amount which
is at least equivalent to the amount received by that county

board of education and by the boards of each of the

independent cities within the county during the fiscal year

Alabama Code 1975, § 40-12-4, was subsequently amended
in 1969 by Act No. 69-688, Ala. Acts 1969; that amendment is
not pertinent to this case.

22
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beginning October 1, 1934, and ending September 30, 1935, from

[certain listed] funds R I

In 1988, while the Minimum Program Fund was still in

- place, the legislature passed Act No. 88-336, Ala. Acts 1988,

which amended § 40-12-4 to provide that the proceeds from
taxes levied under § 40-12-4 "may be used for any public
school purpose in such county, including capital improvements
and the payment of debt service on obligations issued
therefor.” Title to Act No. 88-336. Thus, § 40-12-4 was
amended to read: "[A]ll of the proceeds from any tax levied
pursuant to this section less the cost of collection thereof

shall Dbe used exclusively for school purposes, including.

specifically and without limitation capital improvements: and

the payment of debt service on obligations issued therefor."”

(Added language emphasized.)
When the legislature amended §$ 40-12-4 to allow the taxes
levied pursuant to that Code section to be used for debt

service, the legislature knew that annual allocations under

the Minimum Program Fund were being made to local school

boards. Yet the legislature expressly approved the use of the

tax "for debt service, which would involve an "up front”
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distribution of funds generated from the creation of the debt

and the later use of the tag revenues to service that debt.
When the legislature, in Act No. 88-33¢, approved the use

of taxes levied under § 40-12-4. to service debt, the

legislature included a section in that Ac£ that was codified

as § 40-12-4.1 and that reads:

"It is the intent of the Legislature by the
passage of Acts 1988, ©No. 88-336, to clarify
existing provisions of law respecting the use of the
proceeds from the taxes authorized to be levied in
the aforesaid Section 40-12-4. To that end, the
amendment of said Section 40-12-4 effected by
Section 1 of this Act shall be deemed declarative of
existing law and shall therefore have both a
prospective and a retroactive or retrospective
operation. Without limiting the generality of the
foregoing, the proceeds from any taxes heretofore
levied pursuant to the provision of said Section 40-
12-4 may be used for any purpose specified in said
section, as amended hereby."

Section 40-12-4.1 emphasizes the legislature's intent that
taxes levied under § 40-12-4 be available to service debt
incurred for any public-school purpose.

The plain language of the statute and its history
indicate -that it is doubtful that the reference in‘§ 40-12-
4 (b) to the Foundation Program limits Jgfferson County's"
ability to ‘use the taxes levied- under subsection (a) to

service debt. Therefore, we must construe that proviso
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strictly and in deference to the legislature's purpose in
enacting § 40-12-4(a) and § 40-12-4.1 -— to authorize the levy
of taxes to provide funds for public-school purposes and to
provide that taxes levied under § 40-12-4(a) may be used to

service debt. See Pace, 578 So. 2d at 284.

We next consider the legislative intent behind § 40-12-4.
AlabamalC§de»1975, $ 40-12-4(a), expressly states that taxes.
levied under § 40-12-4(a) are to "be used exclusively for
public school purposes, including specifically and without
limitation capital improvements and the payment of debt
service on obligations issued therefor." It is clear that the
legislature's purpose in allowing for taxes levied under § 40—
12-4 to be used to service debt dis to beﬁefit public schools
in a way that the expenditure of the tax revenues in the year
received might not. The Chism plaintiffs have not convinced

us that this benefit should be denied to Jefferson County and
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its local school boards!® simply because Jefferson County has
more than one lobal school board.

In addition, § 40-12-4 is ambiguous as applied in this
case.

"'This Court has held that the fundamental rule
of statutory construction is to ascertain and give
effect to the intent of the Legislature in enacting
a statute. If possible, a court should gather the
legislative intent from the language of the statute
itself. If the statute is ambiguous or uncertain,
‘the court may consider conditions that might arise
under the provisions of the statute and examine
results that would flow from giving the language in
question one particular meaning rather than another.
The legislative intent may be gleaned from the
language used, the reason and necessity for the act,
and the purpose sought to be obtained by its
passage.'"

*The Chism plaintiffs agree that local school boards can
issue warrants themselves and pledge the taxes a county is
authorized to levy under § 40-12-4 to service the debt created
by the issuance of the warrants. Jefferson County contends
that the single large financing by the County had several
advantages over smaller financings by the individual local
school boards. It made it possible to structure part of the
debt with a variable rate of interest and thereby to obtain a
composite interest rate lower than would have been possible if
the entire debt had been legally required to bear a fixed rate
of interest. Jefferson County contends that Ala. Code 1975,
§ 16-13-70, the only statute that permits local school boards
to issue warrants payable out of taxes levied by § 40-~12-4
requires the public sale of warrants under conditions that do
not permit variable interest rates.
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Holcomb v. Carraway, [Ms. 1041471, April 21, 2006] So. 2d

, (Ala. 2006) (quoting Norfolk Southern Ry. v. Johnson,

740 So. 2d 392, 396 (Ala. 1999)) (citations omitted).

The parties agree that the principal intent of the
legislature in referencing the Foundation Program in § 40-12-4
was to assure that the proceeds of a county-wide tax would be
distributed in proportion to the student head count in the.
territorial Jjurisdictions of the respective local school
boards. Jefferson County's plan accomplishes that objective.
The benefits made possible by the tax revenues are distributed
to the local school boards on a basis that takes into account
the Foundation Pfogram costs. The benefits of the levy of the
education taxes will gndoubtedly be felt from the time the
grants are made from the proceeds of the education warrants
well into the future -- likeiy beyond the period of the tax
levy. Indeed, that is true of any moneys spent on capital
improvements —- whether those moneys come from the proceeds of
the sale of warraﬁts or from..tax revenues.!” The Chism

plaintiffs have not persuaded us that the benefits must be in

Y"Therefore, the value of such investments does not -walk
in lockstep with growing or declining enrollments in the
school district in which the investment is made.
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the form of tax revenues directly distributed to a local
school board in the year after its receipt.

We recognize, as the Chism plaintiffs argue, that
ordinance no; 1769 makes no provision for local school boards
that might be created after the effective date of the
ordinance. Justice Bolin argues that, therefore, "there is
great potential that taxpaying citizens of a newly created
system will have children attending school in a system that
receives no benefit from the indebtedness created pursuant to
this ordinance." _  So. 2d at __;. This is a strong policy
argument against a financing arrangement 1like the one
Jefferson County implemented. here. However, that policy
argument has equal force against a financing arrangement that
both parties agree is permissible under § 40-12-4, namely,'an
arrangement in which a county with only one school district
leviee a tax under § 40-12-4 and pledges that tax to pay for
warrants that benefit the then existing local school board.!®
The same deterrent to forming a new schoql district that

Justice Bolin identifies in Jefferson County’s arrangement

YFor a county with only one local school board, the
reference in-§ 40-12-4(b) to "all counties having more -than
one local board of education” and to the Foundation Program as
a means of distributing funds does not come into play.
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here exists in a county with only one local school board. Yet

the Chism plaintiffs concede that it is the legislative plan
not to require counties with only one local school board to
comply with the § 40-12-4 (b) disﬁribution requirement. The
legislature cannot reasonably be believed to hold two

contradictory policies in mind at one time. See, e.g., Saxon

v. Lloyd's of London, 646 So. 2d 631, 635 (Ala. 1994) ("'There

is a strong presumption that the Legislature does not intend
to contradict in one paragraph of a legislative act that which
it has deliberately declared in another. Hence the familiar
rule of construction which imputes to an apparently or
possibly contradictory paragraph any rational meaning which
will avoid its seeming contradiction of another paragraph

whose meaning is clear and certain.'"™ (quoting'Blumberq Shoe

Co. v. Phoenix Assurance Co., 203 Ala. 551, 554, 84 So. 763,

766  (1919))). Justice Bolin's policy argument against
ordinance no. 1769 is a compelling one, but it is one that

"'should be directed to the.legislature, not to this Court.'"

Munnerlyn v. Alabama Dep't of Corr. , [Ms. 1041492, June 9,
2006] So. 2d , (Ala. 2006) (quoting DeKalb County

LP Gas Co. v. Suburban Gas, Inc., 729 So. 2d 270, 277 (Ala.

29



1050046

1998)). See also Pitts v. Gangi, 896 So. 2d 433, 436 (Ala.
2004) ("There is clearly a 'rational' way to view the words of

the Legislature. It may not reflect a policy that the members
of this Court would adopt, but that is an entirely different
matter. If the Legislature intends this statute to be applied
in a different manner, the Legislature may correct the statute

in its own way and its own time."); Simcala, Inc. v. American

Coal Trade, Inc., 821 So. 2d 197, 203 (Ala. 2001) ("If adverse

effects on market conditions warrant a different result [than
that demanded by a 'plain meaning' interpretation,] it is for
the Legislature, not this Court, to amend the statute."); and

Folmar & Assocs. LLP v. Holberg , 776 So. 24 112, 118 (Ala.

2000) ("While there may be valid policy arguments for
extending the Act ... 'it is not for the Judiciary to impose
its view on the Legislature.'" (quoting Ex parte T.B., 698 So.
2d 127, 130 (Ala. 1997))). Justice Bolin's policy argumentis

not a basis on which to substitute a statute this Court would

have passed for the.one the legislature did pass.®®

?Justice Bolin argues in his dissent that, pursuant to
Brown v. Board of Education, the language in § 40-12-4(b)

concerning "counties having more than one local board of

education" "trumps" the provisions of § 40-12-4(a). So.
2d at . However, what Brown said is that the statement in
§ 40-12-4(b) -- "Notwithstanding anything to the contrary
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We must presume that ordinance no. 1769 is reasonable and
valid. The burden rests on the Chism plaintiffs to overcome
that presumption. They have not done so. The proviso upon
which the Chism plaintiffs rely does not clearly limit the
legislature's grant of authority. In addition, § 40-12-4 is
ambiguous in this context. Therefore, we conclude that
Jefferson County's financing plan is not contrary to the
legislature's intention. We cannot agree with the Chism
plaintiffs that ordinance no. 1769 is invalid because the plan
for distributing the revenues derived from the education taxes
is contrary to § 40-12-4.

IT.

Jefferson County relies upon Ala. Code 1975, § 11-28-1 et
seq., as its'authority for issuing the education warrants.
Section 11-28-1, entitled "Legislative intént," provides:

"It is the intention of the legislature by the
passage of this chapter to authorize each county in

the state of Alabama: (i) to sell and issue warrants
for the purpose of financing the costs of acquiring,

herein, said governing body shall not levy any tax hereunder
measured by gross receipts, -except a sale or use tax which
parallels, except for the rate of tax, that imposed by the
state under this title" -- trumps anything in § 40-12-4(a)
that might allow such a tax. 863 So. 2d at 77. There Is no
argument made in this case that Jefferson County lacks the
authority to levy the education taxes.
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by construction, purchase or otherwise, any public
facilities described in section 11-28-1.1 that such
county may be lawfully authorized to acquire at the
time of the issuance of such warrants and (ii) to
sell and issue warrants for the purpose of refunding
any bonds, notes, warrants or other instruments
evidencing valid debt at any time incurred or
assumed by such county to pay the costs of acquiring
such public facilities or to refund debt that,
through one or more prior refundings, had been
initially incurred for the payment of such costs, it
being the intention of this chapter that any debt of
such county may be refunded by warrants issued under
this chapter irrespective of whether such debt was
initially incurred under this.chapter or under other
provisions of law, whether such debt constituted a
general obligation of such county or was a limited
obligation payable solely from one or more specified
sources, whether such debt was initially incurred by
such county or was initially incurred by ancther
public body and thereafter assumed by such county,
and whether such debt was incurred or assumed by
such county before or after December 21, 1983. This
chapter shall be liberally construed in conformity
with ‘the intention expressed in the preceding
sentence; provided, however, that nothing contained
in this chapter shall be construed to give any
county new or increased authority to acquire any
public facility described in section 11-28-1.1
beyond the authority with respect to such public
facility which such county may have pursuant to laws
other than this chapter.™

Alabama Code 1975, § 11-28-1.1(5), defines "public
facilities" as follows:

"When used with reference to or in connection with
any county, ['public facilities'] mean any or all of
the following facilities which such county may at
any time have been or be authorized to acquire, by’
construction, purchase or otherwise, pursuant to any
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laws other than this chapter, including all land and
all easements and other rights or interests in land
necessary or desirable for such facilities:

"a. All courthouses, jails, hospitals,
office buildings, school buildings,
libraries, storage facilities, parking
structures, equipment repair facilities and
other buildings and structures of every
kind needed for the ©performance of

governmental functions and.respon31blllt1es
of such county ...."

Section 11-28-2, entitled "Authorization of issuance of

warrants," provides:

"In addition to all other warrants which any
county shall have the power to issue pursuant to
laws other than this chapter, the county shall have
the power from time to time to sell and issue
warrants of the county for the purpose of paying
costs of public facilities. ... The proceeds
derived from the sale of the warrants shall be used

solely for the purpose for which they are authorized
to be issued."

The Chism plaintiffsA complain that "[nlone of the
proceeds of the [education] warrants Qill be used by it in
acquiring any facilities, or in enlarging or improving any
facilities owned or formerly owned by Jefferson County, or in
refunding any obligations of Jefferson County." Chism
plaintiffs' brief, p. 49. Instead, the proceeds of the
education warrants will be used to provide grants to ;pcal

school boards in Jefferson County so that the local boards can
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acquire school buildings that will be owned by those boards.?°
The Chism plaintiffs contend that this use of the proceeds of
the education warrants is not authorized by Ala. Code 1975, §
11-28-1 et seq. The Chism plaintiffs also céntend that the
school buildings to be acquired with the proceeds of the
education warrants are not "needed for the performance of
governmental functions and responéibilities of" Jefferson
County, § 11-28-1.1, and thus that the proceeds of the
education warrants cannot be used to acquire the school
buildings.

Alabama counties are creatures of statute and thereforé

"'can exercise only that authority conferred on [them] by [the

?The Chism plaintiffs contend that no county has
previously issued warrants under Ala. Code 1975, § 11-28-1 et
seqg., to make grants to local school boards for the purpose of
constructing schools that are not and will not be owned by the
county issuing the warrants or to retire debts of the local

‘school boards. Chism plaintiffs’ brief, p. 49. The Chism
" plaintiffs explain, however, that several counties have issued

warrants under Ala. Code 1975, § 11-28-1 et seqg., to obtain
funds to purchase school buildings from a board of education
in a sale-and-lease-back transaction. The Chism plaintiffs
state that this type of warrant "obviously" satisfies the

‘"acquisition requirement of § 11-28-1." However, they state

that it has not been authoritatively determined whether such
a transaction also satisfies the requirement that the
facilities acquired are "needed for the performance of
governmental functions and responsibilities of such county."
Chism plaintiffs’ brief, p. 49 n. 23.
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Legislature].'" Dillard v. Baldwin County Comm'n, 833 So. 2d

11, 16 (Ala. 2002) (quoting Jefferson County v. Johnson, 333

So. 2d 143, 145 (Ala. 1976), and citing Laney v. Jefferson

County, 249 Ala. 612, 32 So. 2d 542 (1947), and Askew v. Hale

County, 54 Ala. 639 (1875)) . As a corollary, county
commissions are "'creatures of the Legislature,'"™ having "'no
inherent powers.'" Dillard, 833 So. 2d at 16 (quoting Arledge

v. Chilton County, 237 Ala. 96, 99, 185 So. 419, 421 (1938),

and 4 Chester James Antieau, Antieau's ILocal Government Law:

County Law § 32.03 (1989)). "Thus they 'can exercise only

such powers as are expressly given them by statute, or such as

- arise by necessary implication from the powers granted, or are

indispensable to carry into effect the object and purpose of
their creation.'" Dillard, 833 So. 2d at 16 (quoting Antieau

and citing Corning v. Patton, 236 Ala. 354, 356, 182 So. 39,

40 (1938)). "' [E]nactments conferringi power upon county
governing boards will be strictly énd narrowly construed. In
case of reasonable doubt as to the existence of board power,
courts will customarily resolve the doubt against the county
board."'" Dillard; é33 So. 2d at 16 (quoting 4 Antieau, supra,

at § 32.03. "'But the courts must not defeat the legislative
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intent or defeat powers expressly granted or necessarily

implied by a strict construction.'" Southern Ry. v. Cherokee

County, 144 Ala. 579, 581, 42 So. 66, 66 (1905) (quoting 27

Am. & Eng. Ency. Law, 870(2), n. 4 and 5). With these

principles in mind, we review the Chism plaintiffs’ arguments.
A,

We first address the Chism plaintiffs' argument that the
school buildings that will be acquired with the proceeds of
the education warrants are not "public facilities" as that
term is defined in Ala. Code'l975, § 11-28-1.1(5). "Public
facilities" are defined, in pertinent part, as

"school buildings, libraries, storage facilities,

parking structures, equipment repair facilities and

other buildings and structures of every kind needed

for the performance of governmental functions and

responsibilities of such county cen "

The Chism plaintiffs contend that the phrase "needed for the
performance of goVernmental functions and responsibilities of
such county" modifies the term "school Euildings." The Chism
plaintiffs contend that Jefferson County "has no governmental
function or responsibilities with respect to" the school
buildings that will be acquired with the proceeds from the

grant fund and, thus, cannot acquire such buildings.
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Jefferson County contends, on the other hand, that the
phrase "needed for the performance of governmental functions
and responsibilities of such county," as interpreted by the
Chism plaintiffs, cannot modify "school buildings." Jefferson
County says it would have been "illogical and fruitless" for
the legislature to expressly include "school buildings™ in the
list of public facilities a county may acqﬁire with warrant
proceeds and then to negate that authority wifh a provision
that excludes school buildings because, as the legislature
well knew, the public schools are operated by a state system
of local school boards rather than by the counties. We agree
with Jefferson County.

The Chism plaintiffs cite several statutes that indicate
that the legislature was aware when it enacted § 11-28-1.1

that public schools are operated by local échool boards. See,

e.g., Ala. Code’ 1975, §v 16-11-2 (vesting "[tlhe general
administration and supervision of the public schools and
educational interest of» each city" in "a city board of
education"); § 16-11-9 (vesting the city board of education
"with all the powers necessary or proper for the

administration and management of the free public stchools
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within such city ...."); § 16-11-11 ("All property real,
personal and mixed now held or hereafter acquired for school
purposes shall be held in trus£ by the city board of education
for the use of the public schools of the city."); § 16—8—8
("The general administration and supervision of the public
schools of the educational interests of each county, with the
exception of cities having a city board of education, shall be
vested in the county board of education ...."); and § 16-8-9
("The county board of education shall exercise ... control and
supervision of the public school sysiem of the county.").
"[Ilt is presumed that the legislature does not enact

meaningless, vain or futile statutes.”" Druid Citv Hosp. Bd.

v. Epperson, 378 So. 2d 696, 699 (Ala. 1979) (citing Adams v.

Mathis, 350 So. 2d 381 (Ala. 1977)). Thus, we cannot agree
with the Chism plaintiffs that "public facilities" as used in
§ 11-28-1.1 does not include a "school building" thaﬁ‘might
not be owned by the county issuing thé warrants.
B.
The Chism plaintiffs argue that Jefferson County must
ultimately own the school buildings that are to be acquired

with the proceeds o©of the education warrants. The *Chism
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plaintiffs infer from the iegislature‘s recurring use of the
word "acquire" in §‘1l—28—1 that Jefferson County must own the
facilities wultimately acquired with the proceeds of the
education warrants. We are not so persuaded. The Chism
plaintiffs provide no authority that indicates that Iany
particular meaning should be attached to the frequency of a
word's appearance 1n a statute. Moreover, the Chism
plaintiffs provide us with no indication that the use of the
word "acquire" necessarily means "acquire for oneself" and
cannot mean "acquire for another." Nor doeslthe context in
which the word "acquire" appears in § 11-28-1 et seqg. indicate
that Jefferson County must come to own the pubiic facilities
it "acguires."

The Ch;sm plaintiffs point to the title of Act No. 83-
921, Ala. Acts 1983, the Act that was codified as § 11-28-1.
The title states that the purpose of Act No. 83-921 is

"to authorize each county in the Staté of Alabama to

sell and issue from time to. time warrants for the

purpose of paying the costs of acquiring (by

construction, purchase or otherwise) public

facilities which such county is authorized to

acquire by laws other than this act ...."

The Chism plaintiffs contend that the title of Act No. 83-921

"discloses only that such warrants may be issued in connection
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with the acquisition by the county of public facilities."

Chism plaintiffs’ brief, p. 51 (emphasis added). However, the
title sheds no further light on the question before us than
does the language of the statute itself, which provides that

the legislature’s intention is

"to authorize each county in the state of Alabama:
(1) to sell and issue warrants for the purpose of
financing the costs of acquiring, by construction,
purchase or otherwise, any public facilities
described in section 11-28-1.1 that such county may
be lawfully authorized to acquire at the time of the
issuance of such warrants ...."

Act No. 83-921, on the title of which the Chism
plaintiffs rely, was enacted in the fourth special session of
the legislature in 1983. Jefferson County points out that the
vinitial version of the statute, Act No. 83-75, Ala. Acts 1983,
enacted in the first special session of the legislature in

1983, provided for the issuance of warrants by a county

"for the purpose of paying éosts to that county of

erecting necessary public buildings, bridges and

roads in such county and acquiring land therefor."”
(Emphasis added.) Jefferson County contends that
"[e]vidently, the legislature determined that its first effort

was an 1inadequate provision for authorization of county

warrants" and that it thus later passed a "more comprehehsive"
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warrant statute -- the current statute. That the legislature,
in a previous version of the" statute, had stated that the
warrants should be used to pay the cost "to that county” of
acquiring public facilities may indicate that the legislature,
at that time, contemplated that the cost would be incqrred by
the county and, therefore, may indicate that the legislature
envisioned that the county issuing the warrants would own the
facility. However, the legislature chose to omit that clause
from the version of the act codified as the current statute.
The Chism plaintiffs have directed us to no language in
Ala. Code 1975, § 11-28-1 et seq., that would require
JeffersonACounty to ultimately own the public facilities that
are acquired with the proceeds from the education warrants.
Nor does the history of the statute appear to support the
ChiSHL plaintiffs’. argument. We recognize that Jefferson
County has only the authority conferred - upon it, or
necessarily implied, by a statute. However, we are not to
construe a statuté so strictly as to "defeat the legislative

intent or defeat powers expressly granted or necessarily

implied by a strict construction." Southern Ry. v. Cherokee

County, 144 Ala. at 581, 42 So. at 66. .-
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When a statute is ambiguous, we considér the legislative
intent in enacting it. Our consideration of the parties’
arguments regarding the language of § 11-28-1 has led us to
cénclude that, as applied in this case, the statute is
ambiguous. Therefore, we again look at the legislature's
intent in enacting the statute.

It is undisputed that the legislature expressly granted
counties the authority to issue warrants to acquire (for at
least some entity) certain public facilities. We have.
concluded above that under § 11-28-1 a "school building" is
one of the types of public facilities a county may acquire
(for at least some entity) withlwarrant proceeds. For much
the same reason we reached that conclusion, we also conclude
that Jefferson County does not need ultimately to own the
school buildings acquired with the proceeds of the education
warrants. It seems clear that, in authorizing counties to
issue warrants to acquire school buildings, the legislature
was well aware that local school boards operate the school
systems. Accordingly, Jefferson County argues that a rational
interpretation of the statute is that a county is authorized

to acquire public facilities not only for itself, but alsd for

42



1050046

the general benefit of the public that it serves. We conclude
that this interpretation is consistent with the legislature’s
intent in allowing the issuance of county warrants to acquire
facilities to be used for public schools. Thus, we hold that
the trial court did not err in concluding that the education
warrants are authorized by Ala. Code 1975, § 11-28-1 et seq.

ITT.

Having concluded that Jefferson County does not lack the
statutory authority to issue the education warrants or to
distribute the revenues from the education taxes as set forth
in ordinance no. 1769, we now turn to consider the
constitﬁtional issue the Chism plaintiffs raise: whether the
issuance of the education warrants and the pledge of the
proceeds from the education taxes to their payment has caused
Jefferson County to exceed its constitutionally imposed debt

limit.#

?’In doing so, we are mindful that a constitution creates
a government. If a constitution is intended to be more. than
mere rhetorical flourish, it bestows upon the government it
creates the power to do that which it calls upon the
government to do. "In a government framed for durable
liberty, not less regard must be paid to giving the magistrate
a proper degree of authority, to make and execute the laws
with rigour, than to guarding against encroachments upon the
rights of the community. As ' too much power leads to
despotism, too little leads to anarchy, and both eventually to
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A.
Section 224, Ala. Const. 1901, imposes a limitation on
the debt a county may incur:??

"No county shall become indebted in an amount
including present indebtedness, greater than five
percentum of the assessed value of the property
therein. Nothing herein contained shall prevent any
county from issuing bonds, or other obligations, to
fund or refund any indebtedness now existing or
authorized by existing laws to be created."”™
Justice Parker’s dissent makes much of the plain meaning

of the words "debt" and "indebted." We can accept for

purposes of this case that the word "debt" encompasses any

obligation;? however, we still must address whether it is in

the ruin of the people. Alexander Hamilton, 2 Papers of
Alexander Hamilton 650-51 (Harold C. Syrett et al., eds.,
1978) .

?’The Alabama Constitution establishes debt limits for
three governmental entities: § 213 establishes the debt limit
for the State; § 224 establishes the debt limit for counties;
and § 225 establishes the debt limit for municipalities.

?Justice Parker, however, must explain how, under his
"plain meaning” definition of the word "debt," municipalities
could enter into many of the long-term contracts of employment
or contracts for gasoline, electricity, or other goods and
services necessary for a municipality's efficient, effective,
and economical functioning. All such contracts fall within one
of Webster's definitions of debt, which Justice Parker’s
dissent synthesizes as follows: "Thus the common understanding
and usage of the words 'indebted' and 'debt' indicates an
obligation, especially a financial obligation.” _____So0. 2d at
Interestingly, Justice Parker’s response to this
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substance and reality an obligation against Jefferson County's

constitutional debt limit.?2* That 1s, do the holders of

gquestion is not to explain why these long-term obligations to
pay do not fall within the plain meaning of the word "debt,"
but instead to offer that, "This Court has considered the
issue of long-term contracts for ordinary civil government
operations in prior cases and has held that such contracts do
not exceed the debt limit so long as their payment does not
lead to an annual deficit." Indeed, that is the common
understanding of the term by courts. See, e.g., Winkler v.
State School Bldg. Auth., 189 W.Va. 748, 434 S.E.2d 420 (1993)
(citing cases holding that a constitutional limitation barring
the creation of indebtedness for future legislatures did not
include contracts necessary for government functioning,
including the pension system, which was funded by general
revenues, rental leases, and energy-supply contracts); and
Eakin v. State ex rel. Capital Improvement Bd. of Managers of
Marion County, 474 N.E.2d 62, 65 (Ind. 1985) ("There are a
number of financial liabilities in the public domain which are
not included in the term 'indebtedness' of Article 13.") Nor
is the term "debt" unusual in this regard. See, e.g., Harris -
v. United States, [No. 3:05Cv216, Sept. 19, 2005]  F.Supp.
2d r ____ (D. Conn. 2005) ("Confusingly for non-lawyers and
pro se plaintiffs, the phrase 'case or controversy' as used in
the Constitution has a specialized meaning that is different
from the everyday use of those terms: it is really shorthand
for 'the kind of dispute suitable for resolution through the
courts rather than the political process.'"). See also Ex
parte Lange, 85 U.S. (18 Wall.) 163, 201 (1873) ("What is
meant by the phrase ‘twice put in jeopardy of life or limb’
has been judicially defined, and the definition cannot now be
enlarged to help out a predetermined unsound Jjudicial
conclusion."). However, we do not raise the question of what
is "plain meaning” and how is it to be reconciled with these
cases; that question 1s raised, yet unanswered, by the
dissenting opinion. ‘ '

*Although we accept, for purposes of this analysis,
Justice Parker's own expansive definition of "indebted, " he is
not satisfied. Also puzzling is the dissent's use of such
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education warrants have a claim against Jefferson County? It
is undisputed that, if the principal amount of the education
warrants constitutes additional indebtedness of Jefferson
County wunder § 224, Jefferson County has exceeded its
constitutional debt limit. What is at issue here is whether
Jefferson County has assumed additional debt. The Chism
plaintiffs argue that the issuanceuof ﬁhe-education warrants
and the pledge of the proceeds of the education taxes to their
repayment constitute debt of Jefferson County that 1is
chargeable against Jefferson County}s constitutional debt
limit. Jefferson Cbunty/ however, argues that the education
warrants are not chargeable to Jefferson County's
éonstitutional debt 1limit because they are serviced by a
completely new revenue source —- the education taxes —— that
is not otherwise available to fund the County's general
governmental purposes. If the revenue from the education
taxes 1is not available to Jefferson County for general

governmental purposes and Jefferson County has no obligation

to make any payments on'the education warrants out of any of

terms and phrases as "off the books,"™ "sleight of hand,"”
"evade," "redefining the Constitution," and "[tlhe majority

.opinion's final effort to avoid," which do not add to the

analysis.
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the general revenues that are available to it, then the
education warrants are not a debt of Jefferson Coﬁnty to be
charged against its constitutional debt limit.25

- Jefferson County states that, in undertaking to issue the

education warrants, it relied upon Taxpavers & Citizens of

Shelby County wv. Acker, 641 So. 2d 259 (Ala. 1995), which,

Jefferson County contends, "unequivocally sustains the
County’s right to pledge the Education Taxes without causing
the Education Warrants to count against the County’s debt

limit."

In Acker, the ShelbyFCounty Commission issued "limited

obligation refunding warrants," pursuant to Ala. Code 1975, §

**See, e.g., Tribe v. Salt Lake Cityv Corp. 540 P.2d 499,
503 (Utah 1975) ("The Act specifically provides that the bonds
and other obligations of the agency are not a debt or
obligation of the community (which is defined in the Act as a
city, county or combination of the two), the state, or any of
its political subdivisions. In addition, the enabling statute,
the proposed bond resolution, the proposed bond form, and the.
city ordinance of ratification all prohibit the use of credit
of the city for the repayment of the bonded indebtedness. The
bondholders can look only to revenues from the operation of
the facility and the allocated taxes, for retirement of the
bond obligation. Under the subject statute, providing for this
arrangement, there can be no city debt created contrary to
Article XIV, Sections 3 and 4; nor can there be a lending of
the city's credit in contravention of Article VI, Section 29."
(footnotes omitted)).
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11-28-2,% in a principal amount of $30 million for the purpose
of refunding previously issued courthouse warrants, sewer
warrants, and Series 1990-B warrants in advance of their
respective maturities.?” Shelby County also levied a special

sales tax and pledged the proceeds of the special sales tax to

"pay only "indebtedness of the County that existed on the

effective date of the act providing for the special tax." 641
So. 2d at 260. The warrant resolution provided that the
indebtedness evidenced by the warrants "shall be a limited
obligation of the County payable solely from, and secured by
a pledge of, the proceeds of the special tax." 641 So. 2d at
260. The trial court concluded .that the warrants did not
constitute a debt of Shelby County under § 224. Taxpayers and
citizens of Shelby County appealed, arguing that the warrants

constituted a debt under § 224. In support, the taxpayers

**Section 11-28-2, Ala. Code 1975, provides:

"In addition to all other warrants which any
county shall have the power to issue pursuant to
laws other than this chapter, the county shall have
the power from time to time to sell and issue
warrants of the county for the purpose of paying
costs of public facilities. ..."

?'We noted that "[blasically, the Shelby County Commission
made a decision to refinance certain debts because of a
substantial drop in interest rates.”™ 641 So. 2d at 260.
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cited Taxpayvers & Citizens of Town of Georgiana v. Town of

Georgiana, 265 Ala. 654, 93 So. 2d 493 (1956).

In Town of Georgiana, the Town of Georgiana sought to

issue warrants for the purpose of obtaining money to build a
public hospital. The Town of Georgiana levied a broad-based
gross-receipts tax and pledged the revenues from that tax to
the payment of the warrants'. The‘tax revenues would otherwise
have been available for general municipal purposes. The trial
court approved the issuance of the warrants. This Court
reversed the ﬁfial court's judgment and foun&'that the Town of
Georgiana would become indebted within the meaning of Ala.
Const. 1901, § 225, which limits the constitutional debt of
municipalities. In Acker, the Court.distinguished Town of
Georgiana on two grounds, and held the tax pledge and warrants
to be valid.

1. Refunding principle

First, we distinguished Acker from Town of Georgiana

because of the different effect upon the taxpayers in Shelby
County énd those in Georgiana of the levy of the tax and the
issuance of the warrants. In Town of Geor iana, the pledge of

the tax revenues to service the warrants actually increased
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the burden on the taxpayers because the tax revenues otherwise
available for general municipal purposes were being displaced.

In Acker, on the other hand, the pledge of the special tax to

the warrants might have ultimately reduced, rather than
increased, the tax burden on citizens in Shelby County. The
Court in Acker said:

"If the pledge of the Shelby County special tax
affects taxation, it could result in reducing rather
than increasing taxes for the County's citizens.
The special tax has been levied for the purpose of
retiring existing debt of the County and, in the
absence of revocation of the levy by the governing
body of the County, it will continue in effect even
if the warrants are never issued. Here, a reduction
in debt service could result in an earlier
retirement of the balance of all outstanding debt of
the County; that earlier retirement would then
result in the termination of the special tax at a
date earlier than 10 years from the date of the
first levy. An early termination of the special
tax, rather than imposing an additional burden on
the citizens, would be an unexpected relief from a
burden that, without the issuance of the warrants,
will continue for the full 10-year period authorized
for the collection of the special tax."

641 So. 2d at 261-62 (footnote omitted) .

The Chism plaintiffs argue that, in this regard, the case
before us is distinguishable from Acker. Whereas in Acker the
pledge of the tax revenues had the potential to decrease the

tax burden by ultimately allowing for early termination ‘of the
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special tax, the pledge of the proceeds of the education taxes
appears to offer no such possibility. In other words, the

Chism plaintiffs argue, the decision in Acker was based on the

principles related to refunding warrants enunciated in

Taxpayers & Citizens of .Shelby County v. Shelby County, 246

Ala. 192, 20 So. 2d 36 (1944), which is notlapplicable in this
case Dbecause the education warrants are not refunding
warrants.

However, the Court's decision in Acker was not dependent
on the refunding principle to which it alluded. As Jefferson
County points out, "by far the greatest principal amount of
the obligations refunded in Acker constituted the sewer
revenue warrants that were bnot debts of the county for
purposes of Section 24 (a fact clearly understood by the
Supreme Court as reflected in statements contained in the
dissenting opinion)." Jefferson County's brief, p. 40. The
Acker dissent disputed the majority's contention that the
warrants might decrease the tax burden: "The debt that is
being refinanced is not the debt of the county. The existing
warrants are revenue warrants payable solely from revenue

produced by the issuing authorities. Under  the proposed
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scheme, the county assumes those debts and they will become
payable from the taxes imposed by the county." 641 So. 2d at
264 (Shores, J., dissenting).

The Chism plaintiffs contend that thé main opinion in
Acker relied on an erroneous conclusion that the warrants
effectively reduced the overall debt of the county in order_to
hold that the warrants in that case were not to be charged
against the constitutional debt limit; however, it appears
that the Acker Court was aware of the facts. The main opinion
is not inconsistent with that view. Its discussion of this
"factor" begins with the words: "If the pledge of the Shelby
County -special tax‘ affects taxation, it could result in
reducing ratherv than increasing taxes. for the County's
citizens." 641 So. 2d at 261 (emphasis added). The maih
opinion relies primarily, not on a possible reduction in

taxes, but on the second factor that distinguishes Acker from

Town of Georgiana ——- that the warrants were to be paid from a

new source of. revenue. Thus, it appears that the Chism
plaintiffs are incorrect in their argument that the Acker

Court held the warrants at issue in that case valid solely or

- primarily because some of them refunded existing debts ‘of the
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county and thus might reduce the tax burden on the citizens of
Shelby County. Instead, the Court's decision in Acker was
based on the alternative, and apparently primary, factor --
that the warrants had as their source of payment a new revenue
source that was not otherwise available for payment of general
expenses.

2. New revenue source not otherwise available for general
government purposes

In Acker, this Court distinguished Town of Georgiana on

the fact that the warrants in Acker had as their source of
payment a "limited, specified source of funds not otherwise
available for payment of generél municipal expenses," 641 So.

2d at 262, whereas in Town of Georgiana the tax that was

pledged for payment of the warrants was otherwise available
for general municipal purposes. The Court wrote:

"However, the present case is distinguishable
from Town of Georgiana. In Town of Georgiana, the
governing body of the municipality levied a
broad-based gross receipts tax and pledged the
proceeds thereof to the payment of the proposed
warrant issue. The proceeds would otherwise have
been available for general municipal purposes. The
pledge of the tax for the payment of the warrants
could have indirectly imposed a greater burden on
the taxpayer because of the fact that revenues
otherwise available for general municipal purposes
were being displaced. _ -
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w
.

[Tlhe warrants proposed to be issued in
Town of Georgiana had as their source of payment
revenues that otherwise would have been available
for general municipal purposes and those warrants

-would thus constitute a debt in the constitutional
sense. Here, however, the warrants the County
proposed to issue have as their source of payment a
limited, specified source of funds not otherwise
available for payment of general municipal expenses.
The warrants here are neither secured by nor payable
out of the general credit of the County. A single
source of revenue has been secured for the payment
of the warrants, and it is to this source alone that
a warrant holder must look for payment. The County
has made no promise to pay in the event that the
proceeds of the special tax are insufficient;
neither has the County pledged that the proceeds
will be sufficient; nor is theré a pledge of the
general credit of the County. Rather, the warrant
resolution limits the payment source of the warrants
to the proceeds of the special tax and states that
the warrants are limited obligations of the County,
not subject to payment from any other source or
funds of the County if the proceeds of the special
tax prove inadequate. There is no guarantee offered
that the revenues derived from the special tax will
be adequate to pay the debt service secured thereby.

"The proceeds of the special tax cannot be
mingled with funds available for general municipal
purposes, but are to be deposited into a special
account 'to be wused exclusively to pay off the
indebtedness of the county that is existing on the
effective date of this act.' Act 93-188, § 8."

641 .So. 2d at 261-62.
Thus, the two critical factors in the Court's determining

that - the warrants in Acker differed from those in Town of
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Georgiana and were thus not chargeable against the
constitutional debt limit were: (1) that the source of the
funds that would service the debt created by the warrants was
a source not_available for general government purposes and (2)
that the warrants were payable only from that source of funds
and not from the general government funds. Thus, the pledge
of the taxes to.service the warrants did not displace revenue
otherwise available for general governmental purposes. The
same 1s true in this case. The education warrants will be
serviced exclusively by the proceeds of the education taxes,
which are not available for general purposes of the County,
and the pledge of the education taxes does not displace funds
that would be available for general governmental purposes.
Thus, these educafion warrants are not § 224 debt of the
county. We, therefore, agree with Jefferson County that Acker
indicates that the pledge of the education taxes does not
constitute debt chargeable against its constitutional debt
limit. |

The Chism plaintiffs argue that we should overrule Acker

as being contrary to the earlier interpretations of § 224

beginning with Hagan v. Commissioner's Court of Limestone
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County, 160 Ala. 544, 49 So. 417 (1909). In Hagan this Court
considered § 224 for the first time. In Hagan, the
Commissioner's Court of Limestone County hadAcontracted with
Falls City Construction Company for the construction of a new
courthouse at the price of $59,000 "and the interest thereon
at the rate of 6% per centum per annum, payable semiannually.”
160 Ala. at 547, 49 So. at 418. In addition, the
commissioners had passed a resolution levying, pursuant to
Ala. Const. 1901, § 215, a "special county court house tax-of
one-fourth of one percentum on all taxable property of said
county," 160 Ala. at 547, 49 So. at 418, for the years 1909.
through 1917, not to exceed $59,000 and "the interest thereon
as represented by the county courthouse warrants provided for
in the contract ...." 160 Ala. at 547, 49 So. at 418. The
contract provided that the f'county hereby sells, assigns,
transfers, sets over and confirms to the said Falls City
Construction Company, all of the special county courthouse tax
levy and all of the proceeds derived from the levy and
collected of the special courthouse tax and levy thereof
L 160 Ala. at 548, 49 So. at 418. In addition, the

county "'agree[d] to evidence said sum and installments above
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set out by the issuance of valid and lawful warrants drawn on
said fund for the principal and interest thereon ...."'" 160
Ala. at 549, 49 So. 2d 418-19. The contract provided that
"'it is agreed that no debt is hereby created or incurred by
sald county, but instead thereof a transfer and assignment of
the proceeds of said special tax levy ... are made to said
contrabtor as the consideration and payment for the
[construction of the] courthouse building.'" 160 Ala. at 549-
50, 49 So. at 419.

It Qas argued that the contract and the pledge of the tax
levied under § 215 created a debt against the county, causing
the county to exceed the debt limit prescribed by § 224. The
Court noted that, if the amount was a debt, the debt limit of
the county had been exceeded, and the contract was void
ﬁunless the effect of section 215 of the-Constitution of 1901
—— on account of the purposes for which the levy and contract
were made -- 1is to exempt them from the inhibition contained
in section 224." 160 Ala. at 551, 49 So. at 419. The Court
stated that "[ulpon its face section 224 would seem to afford
no room for construction. 1Its language is clear and explicit

and self-construing.” 160 Ala. at 552, 49 So. at 419.
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However, it was "thought that the question at issue becomes a
complicated one when viewed in light of section 215 of the
Constitution, " 160 Ala. at 552, 49 So. at 419, which provided:

"'No county in this state shall be authorized to
levy a greater rate of taxation in any one year on
the value of the taxable property therein than
one-half of one per centum: ... provided, that to
pay any debt or liability now existing against any
county, incurred for the erection, construction, or
maintenance of the necessary public buildings or
bridges, or that may hereafter be created for the
erection of necessary public buildings, bridges or
roads, ... any county may levy and collect such
special taxes, not to exceed one-fourth of one per
centum, as may have been or may hereafter be

- authorized by law, which taxes so levied and
collected shall be applied exclusively to the

purposes for which the same were so levied and
collected.'™"

160 Ala. at 552, 49 So. at 419.
The Court interpreted the provision in § 215 that allows
for a special tax to be applied exclusively to a new project

permissible only in a county that was not already at its debt
limit:

"Construing the two sections of the Constitution
together, it is obvious that section 215 is without
any field of operation in a county the indebtedness
of which is up to the limitation fixed by section
224, or whose indebtedness, added to the debt
contemplated or about to be constructed, will exceed
that limitation; and it is only in those counties
not so indebted that section 215 may be brought into’
play and applied.”
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160 Ala. at 552-53, 49 So. at 420. Thus, the Court held that
the pledge of the § 215 tax‘consfituted a debt chargeable to
the county's constitutional debt limit under § 224.

The Chism piaintiffs argue that the § 215 tax in Hagan,
the pledge of which constituted § 224 debﬁ, is significantly
similar to the pledge of the education taxes in this case:
both are special-purpose taXes-tﬁat cannot be used for general
governmental purposes. The § 215 tax was limited to servicing
existing or new debt on public buildings (and could not be
used for general governmental purposes),?2® just as the
education taxes in this case are limited to paymeﬁt of debt .
service on the education warrants issued for improvement of
public schools (and not.for general gevernmental purposes) .
Despite this limitation on the purpose of the § 215 tax in
Hagan, the Court held that the warrants constituted debt
chargeable against the county's debt limit.

However, Hagan differs significantly from Acker and from

the case before us today. Hagan involved a property tax

Section 215 has since been amended to provide that the.
proceeds of taxes levied under § 215 "in excess of amounts
payable on bonds, warrants, or other securities issued by the
county may Dbe spent for general county purposes ...."
Amendment No. 208, proposed by Act No. 17, Ala. Acts 1961.
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authorized by § 215 of the Alabama Constitution; the tax in
Acker was a privilege and license tax authorized by Act No.
93-188, Ala. Acts 1993, and the tax in this case is a
privilege and license tax authorized by a Ala. Code 1975, §
40-12-4. We cannot say that this Court's conclusion in Hagan
in 1909 that warrants supported by a pledge of a property tax
levied under § 215 must be charged against the couhty's‘debt
limit indicates that the warrants supported by a pledge of the
privilege and license tax levied in Acker and the education
taxes in this case must also be included in a county's

cohstitutionally cognizable debt.?®

The Chism plaintiffs point to comments at the
Constitutional Convention of 1901 to support their contention.
However, our review of those debates leads us to believe that
the issue before the Convention —-— whether a § 215 tax must be
included in the § 224 debt -- was unresolved.

Mr. Kirk of Colbert County (because Colbert County was
already beyond the proposed debt limit) proposed to allow for
additional debt, beyond the constitutional debt limit, for
extraordlnary purposes, such as if the courthouse and bridges
in a county were all "swept away." Mr. Kirk expressed his
belief that, under § 224, his county could not issue warrants
and pay it as the money is collected under a special tax
provided for in § 215. Mr. Coleman (Greene County) was
uncertain as to Mr. Kirk's construction: "I will make no
further argument other than to say it would require time and
study to answer the question, and I do not feel like giving an
impromptu answer as to whether the provision for a special tax
would be controlled by the general provision. I am inclined
to think the special tax would stand as against the general
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The debates at the Constitutional Convention of 1901
indicate that the drafters' purpose in including a debt limit
in the Alabama Constitution was to prevent counties from
defaulting on their debts -- in other wqrds, to assure that
the counties were able to pay the interest on their debts,
given the limits on their ability to tax.3® In his opening
address to the convention, President Knox stated: "Some Just
provision should be incorporated, limiting the power to create
debt Dbeyond the reasonable ability of the county or

municipality to pay.” 1 Official Proceedings of the

Constitutional Convention of 1901, p. 15. Mr. Weakley later

stated:

law, but as to that, I would not undertake to inform the

Convention."™ 2 Official Proceedings of the Constitutional
Convention of 1901, p. 1492. Mr. O'Neal likewise seemed to
question Mr. Kirk's interpretation: "Could you not issue
warrants and pay it as the money is collected under that tax?"
2 Official - Proceedings, p. 1486. Mr. Kirk's proposed
amendment failed; thus, perhaps the convention rejected Mr.
Kirk's construction. Nonetheless, the records of the

Convention to which the Chism plaintiffs direct us do not
enlighten us one way or the other on that issue.

¥Section 215, Ala. Const. 1901, 1limited a county's
authority to levy taxes on property ("No county in this state
shall be authorized to levy a greater rate of taxation, -in any
one year, on the value of the taxable property therein, than
one-half of one per centum ceeM)
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"In my opinion the question of a debt limit is more
important than the question of a tax limit. If the
Constitution of 1875 had inserted in it some
limitations upon. the taxing power of the cities and
counties of this State to create debts, the present
financial condition with which we are confronted
would not exist today ... [T]he county of Jefferson
has an assessed valuation of forty millions of
dollars, and under this limitation the county of
Jefferson can create debt of $1,200,000, and I
submit, gentlemen, that debt is all that the county
of Jefferson is able to pay the interest on with the
proceeds of a fifty cent tax rate."3!

2 Official Proceedings, p. 1450. Mr. Harrison said: "The

great necessity for it is that no county, no municipality,
city or téwn, should be permitted to incur a debt which they

cannot reasonably expect to pay within the limit of taxation

authorized by the State." 2 Official Proceedinqs, p. 1454.
To encumber the county's property with a tax would affeét the
ability of the county to meet its obligations. When, as in
this case, the general credit of the éounty is not implicated
and the debt is to be paid with a new source of revenue that
is not otherwise available for general governmental purposes,
there is no danger that the county will be unable to pay the
debt from its general revenues. Thus, we do not conclude that

the education taxes and the taxes in Acker are contrary to

31See Ala. Const. 1901, § 215.
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Hagan or to the Alabama Constitution. Consequently, wevare
not inclined to overrule Acker.

In addition, to the extent.that ﬂéggg supports the Chism
plaintiffs’ position, it appears to have been abrogated by
other cases. This Court has previously indicated that the
pledge of a new revenue source, not otherwise available for
the general purposes of the issuing body, would not implicate
the constitutional debt limit. As we discussed above, Town of

Georgiana, supra, held that the warrants were chargeable

against the constitutional debt 1limit because the taxes
pledged’for their payment were otherwise availablé for general
government purposes and, thus, the pledge of those revenues
displaced otherwise available revenue. Although Town of

Georgiana does not go so far as to hold that the pledging of

revenue that is not otherwise available for general
governmental purposes is not constitutional debt of the town,
it does lend support to that proposition, and it certainly is

not contrary to the holding in Acker that such obligations are

not chargeable against a county's constitutional debt limit.

‘We have said that "obligations payable solely from the

proceeds of privilege taxes, duly levied and pledged
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- thereunto, not to become a burden on the general taxpayer, are

not inhibited." Wharton v. Knight, 241 Ala. 218, 220, 2 So.

2d 310, 311 (1941).3%

Section 215 1is one of. three parallel constitutional
proviéions: § 215 (applicable to countiés), § 213 (applicable
to the State), and § 225 (applicable to municipalities).
Because they are parallel provisions, we can, and often do, 33
look to analyses of one of these constitutional provisions for

guidance in analyzing one of the others. In Edmonson v. State

Industrial Development Authority, 279 Ala. 206, 184 So. 2d 115

(Ala. 1966),° this Court identified seven characteristics of
statutory funding mechanisms it had previously upheld as not
creating or incurring a "debt" under the constitutional debt

limit applicable to the State:

*The Court in Town of Georgiana questioned the
significance of this statement in Wharton.

*3See South Cent. Bell Tel. Co. v. State, 789 So. 2d 133,
145 (Ala. 1999) ("We stated [in Opinion of the Justices No.
289, 410 So. 2d 388 (Rla. 1982),] that the framers' failure to
use in § 229 language parallel to that used in § 232 was
convincing evidence that the framers did not intend to allow
such apportionment with regard to domestic corporations.").

**Edmonson dealt with the creation of debt by the- State
under § 213, Ala. Const. 1901, a provision parallel to § 215.
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"(1l) Each [of the statutes] provides that the
bonds authorized to be issued thereunder shall not
be general obligations of the issuing body but shall
be payable solely out of the funds appropriated and
pledged under the provisions of the applicable act;

"(2) Each [of the statutes] provides that the
bonds authorized to be issued thereunder shall not
constitute or create an obligation or debt of the
State of Alabama;

"(3) Each [of the statutes] appropriates and
pledges for the accomplishment of the purposes
thereof so much as may be necessary of receipts of
an excise tax of the State of Alabama;

"(4) In none of the statutes was there any
representation or agreement of any kind that there
would ever be any receipts from the tax pledged or
that the receipts, if any, would be sufficient to
service the bonds;

"(5) In none of the statutes was there either a
pledge of the faith and credit of the State or an
agreement to pay the appropriation from any other
funds if those appropriated should be  insufficient
to service the bonds;

"(6) Each of the statutes authorized the use of
proceeds of the bonds issued thereunder for a
purpose of state-wide interest;
"(7) Each of the statutes appropriated and
pledged for the servicing of the bonds the receipts
of a special tax which had not theretofore been paid
into the general fund of the State."
279 Ala. at 211, 184 So. 2d at 119-20. The issue in this . case
is whether the fact that the special tax pledgéd is a new

revenue source not otherwise available for general purposes
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exempts the education warrants from being charged against
Jefferson County's constitutional debt limit. We noted in

Opinion of the Justices No. 346, 665 So. 2d 1357 (Ala. 1995),

that, pursuant to Edmonson, it is critical to a finding that
warrants do not constitute debt chargeable against the State’s
debt limit that they be serviced by a new revenue source that

would not otherwise be availlable for the general fund. In

Opinion of the Justices No. 346, the Jusﬁices expressed their
opinion that a proposed bond issue by the Alabama Incentives
Financing Authority would be included in the State's
constitutional debt limit "because it does nﬁt create a new
revenue source to retire the bonds ... but attempts to divert
fundé that heretofore have been, and, by cdnstitutional
provision, must be paid into the General Fund." 665 So. 2d at
1362. 1In so concluding, the Justices noted: "[C]ritical to

the Edmonson holding is the fact that the bonds were to be

retired by a new revenue source, one that had not theretofore
been payable to the General Fund." 665 So. 2d at 1362.

This Court has quoted favorably Dillon on Municipal

Corporations in determining whether certain debts are

éhargeable against the constitutional debt 1limit~ on

06



1050046

municipalities. See Hillard v. Citv of Mobile, 253 Ala. 676,

47 So.2d 162 (1950) (quoting extensively from Dillon on

Municipal Corporations § 196, p. 359 (5th ed. 1911)).

Dillon addresses the case involving the issuance of bonds

for the erection of a public improvement payable in the

~future:

"The qualifications wupon the anticipation of
revenues apply only to revenues to be raised by
taxation for the general purposes of the
municipality, and not to special assessments, the
proceeds of which are specifically devoted to the
improvement in connection with which = the
indebtedness is created. As shown [in § 198}],
obligations charged and chargeable solely under
legislative authority upon and payable exclusively
from a special fund to be created by the levy of a
special assessment or other special fund do not come
within the constitutional prohibition."™

Dillon § 194 (footnotes omitted) .3

**This Court has been mindful that "substance rather than
mere form" of the indebtedness matters. Acker, 641 So. 2d at
261 ("While courts must be careful to see that the
indebtedness limitation is strictly observed, they should
remember that the limitation is aimed at actual, rather than
theoretical, indebtedness, and they should look to substance
rather than mere form."). Here the general credit of
Jefferson County is not implicated because the debt is to be
paid with a new source of revenue that is not otherwise -
available for general governmental purposes; therefore, the
danger that Jefferson County will not be able to pay the debt
from its general revenues is eliminated. There is no
additional burden on the County's general revenues, and the
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We agree with the trial court and with Jefferson County
that this case is like Acker. Having examined the authority
upon which the Chism plaintiffs rely, we are not prepared to
overrule Acker.

B.

There is a second aspect of the constitutional-debt-limit
issue that we must consider. Jefferson County argues that it
has not pledged its full faith and credit toward the repayment
of the principal amount of the education warrants, but
concedes, as it must, that it has pledged its full faith and
credit to repayment of the education warrants in the event of
an extraordinary mandatory redemption. However, Jefferson
County contends, the amount of this contingent obligation is
less than the County’s available constitutional debt limit.
Jefferson County asserts_that when it issued the education
warrants, its constitutional debt limit was $360.3 million and
that its constitutional indebtedness was $330.8 million,
leaving it with an available debt cushion of $29.5 million.

Jefferson County also contends that its shortfall obligation

constitutional concern the framers sought to address by
imposing a debt limit is not present. ‘o
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on an extraordinary mandatory redemption, if that event were
to occur, will not be more than $14,523,126.

The Chism plaintiffs argue that, even if only the
shortfall obligation counts toward Jefferson County's
constitutional debt 1limit, then the summary Jjudgment was
improper because, they say, there is a fact question as to the
amount of the shortfall obligafion, and that fact question
precludes a summary judgment. The trial court characterized
the Chism plaintiffs' argument as the equivalent of "saying
that the Ordinance should be invaiidated because of what might
happen if it is invalidated."35

The Chism plaintiffs question first Jefferson County's
factual assertions regarding its constitutional debf limit
before the issuance of the education warrants. Second, the
Chism plaintiffs doubt the reliability of the evidence
Jefferson County offered to demonstrate that any shortfall

obligation would be less than its constitutibnal debt

*We do not necessarily agree with the trial court's
statement and its resulting conclusion that the Chism
plaintiffs' dispute with the facts proffered by Jefferson
County 1is not material. However, we may affirm a trial
court's judgment if it is correct for any reason.  The  Chism
plaintiffs failed to produce substantial evidence indicating
a genuine issue of material fact on this point.
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"cushion." However, in opposition to Jefferson County's
summary-judgment motion, which presented evidence indicating
that the shortfall obligation was less than the constitutional
debt limit, the .Chism plaintiffs appear to have offered no
substantial evidence creating a genuine issue of material fact

on the point. See Hobson V. American Cast Iron Pipe Co., 690

So. 2d 341, 344 (Ala. 1997) ("When the movant makes a prima
facie showing that there is no genuine issue of material fact,
the burden shifts to the nonmovant to present substantilal
evidence creating such an issue."). Jefferson County 1is
correct that it was incumbent upon the Chism plaintiffs to set

forth specific facts, supported by substantial evidence,

indicating that there is a genuine issue of material fact on

the issue. See Rule 56, Ala. R. Civ. P. Thus, it appears
that this argument by the Chism plaintiffs does not have
merit.
IVv.
The Chism plaintiffs argue that the trial court erred in
not allowing them to be heard on their Rule 59, Ala. R. Civ.
P., métion to alter, amend, or vacate the trial court's

summary judgment. Rule 59(g), Ala. R. Civ. P., providés that
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posttrial motions "remain pending until ruled upon by the
court (subject to the provisions of Rule 59.1), but shall not
be ruled upon until the parties have had opportunity to be
heard thereon." "[I]f a party requests a hearing on its

motions for a new trial, the court must grant the request."”

Ex parte Evans, 875 So. 2d 297, -299-300 (Ala. 2003) (citing

Rule 59(g), Ala. R. Civ. P., and Walls v. Bank of Prattville,

554 So. 2d 381, 382 (Ala. 1989)). Although it is error for
the trial court not to grant such a hearing, this error_is not
necessarily reversible error. "This Court has established,
ﬁowever, that the denial of a postjudgment motion without a
hearing thereon is harmless error, where (1) there is ... no
probable merit in the grounds asserted in'the motion, or (2)
the appellate court resolves the issues presented therein, as
a matter of law, adversely to the movant, by application of
the same objective standard of review as that applied in the

trial court." Historic Blakely Auth. v. Williams, 675 So. 2d

350, 352 (Ala. 1995) (citing Greene v. Thompson, 554 So. 2d
376 (Ala. 1989)). Here, we have resolved the matters
adversely to the Chism plaintiffs. In addition, as in Historic

Blakely Authority, the issues were argued to the trial’ dourt
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in briefs. Thus, any error in failing to hold a hearing was

harmless.

Conclusion

We cannot conclude that the trial court erred in
determining that Jefferson County has the statutory authority
to issue'the education warrants and to pledge the education
taxes to service the debt on the education warrants. Nor are
we convinced that we should overrule Acker and conclude that
the issuance of the education warrants and the pledge of the
education taxes have caused Jefferson County to exceed its
constitutional debt limit. In addition, any error of the
trial court in failing to hold a hearing on the Chism
plaintiffs' Rule 59, Ala. R. Civ. P., motion was harmless{

AFFIRMED.

Lyons, Harwood, Woodall, and Smith, JJ., concur.

Stuart, J., concurs in the result. |

Bolin and Parker, JJ., dissent.

Nabers, C.J., recuses himself.

12



1050046

BOLIN, Justice (dissenting).

I believe the revenué from the education taxes must be
distributed to local school boards based on their respective
annual Foundation Program costs and that that revenue cannot
be diverted as debt service on the interest-bearing tax-
anticipation warrants issued by Jeffersén County pursuant to
ordinance no. 1769. Accordingly, I must respectfully dissent.

Section 40-12-4, Ala. Code 1975, provides counties the
authority to tax; it states, in pertinent ﬁart:

"(a) In order to provide funds for public school
purposes, the governing body of each of the several
counties in this state is hereby authorized by
ordinance to levy and provide for the assessment and
collection of franchise, excise and privilege
license taxes with respect to privileges or receipts
from privileges exercised in such county, which
shall be in addition to any and all other county
taxes heretofore or hereafter authorized by law in
such county. Such governing body may, in its
discretion, submit the question of levying any such
tax to a vote of the qualified electors of the
county. If such governing body submits the question
to the voters, then the governing body shall also
provide for holding and canvassing the returns of
the election and for giving notice thereof. All the
proceeds from any tax levied pursuant to this
section less the cost of collection thereof shall be
used exclusively for public school purposes,
including specifically and without limitation
capital improvements and the payment of debt service
on obligations issued therefor.

13
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"(b) Notwithstanding anything to the contrary
herein, said governing body shall not levy any tax
hereunder measured by gross receipts, except a sales
or use tax which parallels, except for the rate of
tax, that imposed by the state under this title. Any
such sales or use tax on any automotive vehicle,
truck trailer, trailer, semitrailer, or travel
trailer required to be registered or licensed with
the probate judge, where not collected by a licensed
Alabama dealer at time of sale, shall be collected
and fees paid in accordance with the provisions of
Sections 40-23-104 and 40-23-107, respectively. No
such governing body shall levy any tax upon the
privilege of engaging in any business or profession
unless such tax is levied uniformly and at the same
rate against every person engaged in the pursuit of
any business or profession within the county;
except, that any . tax levied hereunder upon the
privilege of engaging in any business or profession
may be measured by the number of employees of such
business or the number of persons engaged in the
pursuit of such profession. In _all counties having
more than one local board of education, revenues
collected under the provisions of this section shall
be distributed within such county on the same basis
of the total calculated costs for the Foundation
Program for those local boards of education within
the county."”

(Emphasis added.)

Section 40-12-4(a) provides that "the proceeds'from any
tax levied" pursuant to thét Code section "less the cost of
collection thereof" shall be used exclusively for public-
. school purposes. The legislature's subtracting "the cogt of

collection" from "any tax levied" indicates that the
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legislature clearly anticipated reimbursing the county for the
ongoing, annual costs each county incurred in collecting and
distributing the tax revenue. If the legislature had desired
to provide for a scheme such as the one used by Jefferson
County here, the legislature could have easily stated that thev
costs of the issuance of bonds or warrants could alternatively
be subtracted; if it had done so there would be little doubt
that the issuance of these warrants would have been embraced
within the legislative intent. However, the legislature does
not expressly refer to the issuance of bonds or warrants for
the support of public schools by the governing body of the
county,‘nor does it refer to the fees and costs that would be
incurred in "connection with the county's issuance of such

bonds or warrants. In addition, § 40-12-4(b) provides that

"revenues collected under the provisions of this section shall

be distributed"” on a proportionate basis pursuant to the

Foundation Program formula. The distribution of "revenues
collected"” from the levy of the tax under fhis section 1is
quite different from the distribution of the proceeds of tax-
anticipation warrants. |

"In discussing statutory construction this Court has
stated:
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"' [When a court] is called upon to construe
a statute, the fundamental rule is that the
court has a duty to ascertain and
effectuate legislative intent expressed in
the statute, which may be gleaned from the
language used, the reason and necessity for
the act, and the purposes sought to be
obtained.’ ' '

"Ex parte Holladay, 466 So. 2d 956, 960 (Ala. 1985).
In IMED Corp. v. Svyvstems Eng'g Assocs. Corp., 602
So. 2d 344, 346 (Ala. 1992), this Court further
stated with regard to statutory construction:

"'Words used in a statute must be given
their natural, plain,. ‘ordinary, and
commonly understood meaning, and where
plain language is used a court is bound to
interpret that language to mean exactly
what it says. If the language 'of  the
statute is unambiguous, then there is no
room for Jjudicial construction and the
clearly expressed intent of the legislature
must be given effect.'"

Blue Cross & Blue Shield v. Nielsen, 714 So. 2d 293, 296 (Ala.

1998) . Additionally, subsections of a statute are read in

pari materia, i.e., they are construed together to ascertain

the meaning and intent of each. EX parte Jackson, 614 So. 2d

405 (Ala. 1993); McCauslénd v. Tide-Mayflower Moving &

Storage, 499 So. 2d 1378 (Ala. 1986).
Séction 40-12-4(b) requires that, in counties having more

than one local school board, the tax revenues coilécted‘
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pursﬁant to the authority conferred by § 40-12-4(a) must be'
distributed on the same basis as are the Foundation Program
costs. The Foundation Program Fund is established by § 16-13-
230 et seq., Ala. Code 1975 —-- the Foundation Program Act.
The Act provides that various state.and county funds are
"apportioned and paid to local boards of education," and the
respective boards then determine how to spend the funds based

on the needs of that school system. § 16-13-231(a). The

‘funds are distributed to the local school boards based on the

student population of the local school system, as determined
by the number of pupils in average daily membership during the
first 40 scholastic days of the preceding schbol year. § 16-
13—231(b)(2)(c).37 The State superintendent of education makes
the annual appoftionment of funds to the local boards. § 16-
4-5.

Accordingly, the taxes collected must be distributedlto
the various local school boards in proportion to their

respective annual Foundation Program shares, to be used by

37Section 16-13-231 was amended effective March 26, 2006,
to provide that the student population would be determined by
the number of pupils in average daily membership during the
first 20 scholastic days after Labor Day of the preceding
school year. Act No. 2006-251, Ala. Acts 2006.
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those school boards for the particular educational needs of
their systems. Such needs may well include a local board's
incurring debt for school construction to be paid by a pledge
of the board's portion of the tax revenues collected. Such
needs may also include the use of the tax revenues to retire
or amortize preexisting debt of that board that had been used
for schobl construction. It could also be used for additional
teacher uniﬁs, pay supplements, or anything else the local
school board deems proper, rather than the county governing
board unilaterally deciding what would be the best use of the

tax revenues collected.?® Tying the distribution of these tax

*The majority notes that Jefferson County "obtained the
agreement of each local school board to use the proceeds of
the education warrants solely for the acquisition or
improvement of school buildings and/or the acquisition of
capital equipment or, alternatively, for the retirement of
debt previously incurred for such purposes," and that the
State superintendent of education has reviewed and approved
the consents. So. 2d at (footnote omitted).
However, those consents and approval cannot legitimate
Jefferson County's interpretation of § 40-12-4. Given the
apparent choice of receiving the restricted funds pursuant to
this scheme versus receiving no funds at all, what local board
would ever fail to agree? This choice begs the unanswered
question of whether those local boards, if given a different
choice, would have preferred receiving. unrestricted tax
revenues to use for the local board's own prioritized needs,
rather than the tax-anticipation warrant  proceeds earmarked
for school construction or debt retirement, whether the local

" board desired it or not.

78



1050046

revenues to, in essence, student population provides each
school district with the revenues for its proportional needs,
based upon the ebb and flow of its annual student population.
That intent as expressed in § 40-12-4(b) matches the purpose
of the Foundation Program Fund as expressed in
§ 16-13-231(a) (2), which states that the Fund shéll be used
principally "to assist in the promotion of educational
opportunities for all children in the public schools."
(Emphasis added.)

Pursuant to ordinance no. 1769, the moneys collected from
Jefferson County's tax-anticipation warrants will be paid by
grants to those school systems in existence when that
ordinance was passed®® and baséd on studeht population as it

existed in 2003. The ordinance makes no provision for any

local school system created after the effective date of the

It is also stating the obvious to note that Jefferson
County cannot obtain the agreement of local boards created in
Jefferson County after this proceeding.

A separate agreement was entered into whereby the
Jefferson County Board of Education agreed that the newly
formed Trussville Board of Education, which had no students in
2003 and thus no basis on which to claim a share of the grant
fund, would receive a share of the proceeds in the grant fund
established by the trust indenture.
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ordinance and throughout the term of the levy of the tax
necessary +to refund the indebtedness on the education
warrants. Therefore, there is great potential that taxpaying
citizens of a newly created system will have children
attending school in a system that receives no benefit from the
indebtedness created pursuant to this ordinance, although
those citizens are paying sales tax on every purchase they
make, which then pays for school construction in other
districts.*® Such a result from the distribution of these
sales-tax revenues based solely on a 2003 student-population
count would be exceedingly unfair and inconsistent with the
needs-based, annual census of the student population of a
school district and completely inconsistent with the
legislative intent expressed in § 40—12—4(b), which links
distribution of the sales-tax proceeds to the Foundation

Program, predicated entirely on ever-changing annual student

“The same inequitable result would occur when any
municipality annexed territory previously within the purview
of a county system. The municipality would then have more
students to educate, yet no benefit from the distribution of
the tax revenues collected based upon 2003 population figures.
Cbnversely, the county board of education would continue to
reap the benefits of sales taxes collected in the future,
although it would be responsible for educating fewer students
~as a result of the municipal annexation.
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censuses. I am sure that.the number of school systems and of
students educated within each system in 1988 bears little
lrelation to the number of school systems and of students in
Jefferson County in 2003; the same can certainly be said
prospectively for the potential number of school systems and
of students educated in Jefferson County 15 years after the
2003 "distribution" determination date provided for in
ordinance no. 1769.

This harsh inequity and lack of equal protection for all
students and all existent and future school systems would not

result if both subsection (a) and (b) of § 40-12-4 were read

in pari materia, as Ex parte Jackson and McCausland require.

Section 40-12-4(a) authorizes the county governing body to
levy a tax as Jefferson County did in this matter. The Chism
plaintiffs do_ not dispute that Jefferson County has the
authority to levy the education taxes, and they do not argue
here that Jefferson County was without authority to levy the
taxes. The only limitation in § 40-12-4(a) is that the
proceeds "shall be used egclusively for public school
purposes, including specifically and withbut limitation

capital improvements and the payment of debt service on
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obligations issued therefor." The phrase "public school
purposes" on its face appears all-encompassing as it pertains
to the use and expenditure of the proceeds. The question
therefore arises -- which governmental entity has the
responsibility. for public education? TIs it the county
governing body or the county and/or local school board or
boards? Clearly, public education is not the responsibility of
the county commission. Providing additional funding for public
education, however, is a legislative prerogative, whether at

the state level, or, as here, delegated to the county. What is

nowhere expressly delegated to the county governing body is

the discretion to determine the proper expenditure of funding
for public-school purposes. This is the role of the 1local

school board* entirely, and that role is not abrogated simply

“Section 16-3-11, Ala. Code 1975, provides:

"The State Board of Education shall exercise,
through the State Superintendent of Education and
his professional assistants, general control and
supervision over the public schools of the state,
except institutions of higher learning which by law
are under the general supervision and control of a
board of trustees, and shall consult with and advise
through its executive officeér and his professional
assistants, county boards of education, cityv and-
town boards of education, superintendents of
schools, school trustees, attendance officers,
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because the county governing body is the party levying and
collecting taxes authorized by § 40-12-4.

The majority states that "it is at least doubtful whether

the reference in § 40-12-4(b) to the Foundation Program Fund

principals, teachers, supervisors and interested.
citizens, and shall seek in every way to direct and
develop public sentiment in support of public
education.” '

(Emphasis added.)
Section 16-8-8, Ala. Code 1975, provides:

"The general administration and supervision of
the public schools of the educational interests of
each county, with the exception of cities having a
city board of education, shall be vested in the
county board of education; . provided, that such
general administration ard supervision of any city
having a city board of education may be consolidated
with the administration and control of educational
matters affecting the county and vested in the
county board of education.”

(Emphasis added.)
Section 16-11-9, Ala. Code 1875, provides:

"The city board of education is herebv vested
with all the powers necessary or proper for the
administration and management of the free public
schools within such city and adjacent territory to
the city which has been annexed as a part of the
school district which includes a city having a city
board of education." .o

(Emphasis added.)
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limits the provision in § 40-12-4(a) allowing § 40-12-4 taxes
to be used to service debt." So. 2d at . Construing

subsections (a) and (b) of § 40-12-4 in pari materia, however,

compels the interpretation.that the particular debt to be
serviced 1is a debt of the local school board, and this
interpretétion would remove any such doubt.

A reasonable interpretation of the limitation in § 40-12-
4(a) that the tax proceeds be used for "public school
purposes” as modified by the phrase "including specifically
and without limitation capital improvements and the payment of
debt service on obligations issued therefor" is that the
legislature was providing, so that there would be no question,

that such revenues could be used by the school boards for the

cost of building schools, or,.alternatively, for paying the

existing debt of the school board for those schools that had

‘already been built. This interpretation would allow the arm of

government charged with'educating our children to make this
decision: —-- not the arm of government charged with
noneducation responéibilities. Thé decision whether to build
dr to pay for more buildiﬁgs, as dpposed to the decision

whether to hire more teachers, or to supplement teacher pay,
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should be decided by the local school board. The majority's
interpretation of § 40-12-4 allows the county governing board
to make this education decision.

Even though the two subsections of § 40-12-4 must be read
together, this Court has previously decided which of the two
subsections'prevails in the event of a conflict between the

two. In Brown v. Board of Education of Montgomery County, 863

So. 2d 73 (Ala. 2003), this Court held that an occupational
tax imposed by an ordinance adopted by the Montgomery County
Commission was invalid. The Montgomery County Commission had
passed an ordinance imposing a 1.5 percent tax on "Employee
Cbmpensationﬁ and "Owner Compensation" received by individuals
who work in Montgomery County. The Board of Education of
Montgomery County filed an action seeking to validate the tax
and $100 million in revenue warrants funded by the tax. The
proceeds from the occupation tax were pledged to the Board
"'for public school purposes, including,'without limitation,
the payment of the principal of, premium, if any, and interest
on the Warrants.'" 863 So. 2d at 75. This Court held that
the tax violated § 40-12-4. Although § 40-12-4(a) authorizes

taxes for certain school purposes, this Court determined that
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§ 40-12-4(b) "trumped" any contrary language in § 40—12~4(a).
Specifically, this Court stated:

"By beginning with the phrase '[n]otwithstanding
anything to the contrary herein,' § 40-12-4(b)
expressly trumps any contrary language in § 40-12-

4 (a) because we interpret 'herein' as referring to

anything else in § 40-12-4. Hence, anything in §

40-12-4 (b) that is inconsistent with the levy of an

occupational tax supersedes any reference in § 40-

12-4(a) that could be read as encompassing such a

tax."

863 So. 2d at 77.

Therefore, § 40-12-4(b) and its language concerning
"counties having more than one local board of education"
limits and "trumps" the provision of §'40—12—4(a); the further
provision of § 40-12-4(b) concerning the Foundation Program
(which is based on annual calcUlations, not one annual
calculation) illustrates that a one-time, 2003 snapshot
Foundation Program.formula distribution for purposes dictated
and decided by the county governing body is completely
contrary to the expressed legislative intent of the entirety
of § 40-12-4,

If we assume that a hypothetical county governing body

desired to levy a sales tax pursuant to § 40-12-4 for the

. purpose of providing funding for the construction of a ééhool
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building or to retire school-board debt, and if the school
board or boards affected resolved that such a plan was a
desired expenditure, a consideration of the potential
scenarios arising from this hypothetical further buttresses
the above statutory interpretation. Consider first an example
of a county having only one school system -- a county board of
education. Should that county governing body levy a § 40-12-4
tax, the proceeds from the tax would be paid to that single
county board of education. The county board could then either
use the revenﬁes to service or to retire existing school-
construction debt, or it could incur new debt and pledge ﬁhe
revenues as a source of payment for that debt, as its desires
or needs may dictate. Théreafter; should a new s¢hool system
in that county come into existence, only two possibilities
could exist. If there was a county school building taken in by
the area of the new system, then § 16-8-20 et seq., Ala. Code
1975, would provide for the building transfer and any
transaétions necessary concerning any existing indebtedness on
the building, together with "providing the same or equivalent
school Afacilities for. the children in that- part of the

territory in the school district or districts not annexed or
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made a part of such city." Thus the new system would be
obligated to pay for any indebtedness on that school, as well
as negotiating with the county board to provide for students

who previously attended that school but who did not live in

‘the area of the new municipal System. However, § 40-12-4(b)

would then apply to the new system, as the hypothetical county
would now have more than one local school board, and the
following year the new system would begin receiving its pro

rata distribution of tax revenues as determined by the

Foundation Program formula. These revenues could then be used

to pay the negotiated (or arbitratéd pursuant to § 16-8-21)
consideration for the former county school bﬁilding now
located in the new schdol_ system. Considering the éther
possible example, i.e., if there were no county school
building located in the area of the new municipal system, the
new system would not owe the county board anything, but would
then begin to receive its § 40-12-4(b) Foundation Prograﬁ
formula revenues, which it, the local school board, could use
for its own school construction.

. Again, when § 40-12-4(a) and (b) are construed together,

a similar result would apply in counties, such as Jefferson
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County, already having more than one system. The county

‘governing body could levy a sales tax for school purposes, as

provided in subsection (a). The revenues would be distributed
to each system according to its share, as deteimined by the
Foundatioh Program.formula; as provided in subsection (b).
Each system could then exercise its proper discretion to
determine how the revenues should be spent for school
purposes. As stated above, should the particular system want
to pay down or refund existing debt, it could do so. Should
the particular system wish to iséue new debt for construction
and'pledge»ifs share of the revenues to pay for that debt, it
could do so.* Should the particular system decide to use the
revenues for other school purposes, it could do so, and it
would be the appropriafe authority to make that decision.
The majérity opinion asserts that the Chism plaintiffs
conceded that Jefferson County's scheme would have been

permissible under § 40-12-4(a) if Jefferson County had only

*The majority notes Jefferson County's contention that
the County's single ‘large financing had several advantages.
over smaller financings by the individual boards, such as
structuring part of the debt with a variable interest rate.
This may have been a.financial bonus if Jefferson County was
a private-sector organization. Any financial savings would not
be a valid reason to disregard the mandates of § 40-12-4.
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had one board of education. Assuming that the Chism

plaintiffs conceded this example,* a party cannot agree to an

“The majority noted a response at oral argument by
counsel for the Chism plaintiffs in response to a question by
Justice See. The entirety of this colloquy states:

Justice See:

"Let me ask you to respond to Mr. Slaughter, in Section
40-12-4(a), the language says 'all the proceeds from any tax
levied pursuant to this section less the cost of collection
thereof shall be used exclusively for public school purposes,
including specifically and without limitation, capital
improvements and the payment of debt service on obligations
issued therefor.' And I think you know his point is it doesn't
say school boards, and so why can't the county make capital
improvements, issue debt in order to do that, and have these
funds to pay off that debt?"

Counsel for the Chism plaintiffs:

"Subsection (b) modified bV'requirinq.in counties with

‘more than one board of education that the funds be distributed

to the various local boards. Now, in Mobile you could use that
and not have to distribute to the local boards because there's
only one local board. But where you have more than one you
have to do it that way and that is ‘what has happened."

Justice See:

"Ok, but now it doesn't say to local boards -- it says on
the same basis as within such county on the same basis of the
total calculated cost for the Foundation Program for these
local boards of education within the county."

Counsel:

"And those are by virtue of the Foundation Program
required to be distributed.”
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erroneous principle of law or statutory interpretation. Yet
based upon this alleged concession the majority concludes that
§ 40-12-4(a) and (b) would be contradictory under the Chism
plaintiffs' argument and violative of the presumption that the
legislature does not intend to contradict in one paragraph
what it declared in another. There is no céntradiction hére.

Rather, there is only a tortuous construction of an act, which

Justice See:

"-— based on the number, on the cost, the student burden
basically." '

Counsel:

"But many, many local boards have taken their shares of
this tax, pledged those for capital-improvement bonds for
schools in their system. This is the first time, as I sav,
it's ever been attempted to be done in a different way, not by
the local boards, but by the county itself. We just sav that's
not permitted by the statute."

(Emphasis added.)

Therefore, again assuming that such concession was made,
it was made only in connection with the argument that § 40-12-
4(b) modifies the subsection (a) in response to a question
propounded by Justice See to properly reflect that Jefferson
County, unlike Mobile County, had more than one school board.
However, counsel's last sentence is consistent with all of the
arguments made by the Chism plaintiffs pertaining to- the
distribution of revenues.
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will allow a county commission not only to lawfully levy a
tax, but to go further and without authority assess school-
system needs and respond. to those needs. Under the above

illustration the Jefferson County Board of Fducation should be

the recipient of the tax revenues and would itself then be the

issuer of the education warrants, pursuant to § 16-13-70,*

*Section 16-13-70, Ala. Code 1975, provides:

"(a) Any county board of education and any city
board of education may issue and sell interest-
bearing tax anticipation warrants for the purpose of
paying the costs of erecting, acquiring, providing,
constructing, purchasing, altering, enlarging,
improving, repairing and equipping school buildings,
school playgrounds and buildings for housing and
repairing school buses, and for the purpose of
purchasing school buses, or for any one or more of
such purposes.

"(b) Warrants issued under the provisions of
this article shall not be general obligations of the
board of education issuing such warrants but shall
be payable, as to both principal and interest,
solely out of one of the followina:

"(1) The proceeds of any ad valorem
tax voted under the constitution for the
purpose of paying such warrants, or for
school purposes generally, and paid,
apportioned or allocated to or for the
benefit of the board of education issuing
such warrants;

"(2) The proceeds of any ad. valorem
tax that may be paid, apportioned or
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with the accompanying pledge of the sales tax levied. The
scheme implemented by Jefferson County is akin to the action

of the Alabama legislature this Court struck down as

unconstitutional in McInnish v. Riley, 925 So. 2d 174 (Ala.
2005), because one branch of govefnment was both appropriating
funds and spending fﬁnds.

I also write to point out that when.ad valorem property
taxes are used for school funding, the property owners of the
taxing district incur the full cost of the funding, which”is
tied to the éssesSed, value of their' real property. In

contrast, however, sales taxes are paid by whoever shops in

allocated to or for the benefit of the

board of education issuing such warrants;
or

"(3) The Droceeds of any privilege,
license or excise tax or taxes that may_ be
paid, apportioned or allocated to or for
the benefit of the board of education
issuing such warrants.

"(c) Any board of education issuing any warrants
hereunder shall specify, in the proceedings
authorizing such warrants, the tax proceeds out of
which such warrants are to be pavable and shall
secure payment of the principal thereof and the
interest thereon by a pledge of so much as may be
necessary therefor of such tax proceeds. ..."

(Emphasis added.)
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the taxing district.®® As stated earlier, the consumers who
live in newly created school districts and who make purchases
during the term of this tax will be paying tax revenues to
Jefferson County to retire indebtedness for which they will
receive no benefit whatsoever, as the expendifures of the
warrant proceeds will already have been made on an out-of-date
2003 student—population count, completely iQnoring future
needs of new school systems and the students they must
educate. This could have the potential of deterring citizens
ih municipalities that currently have no school system, or in
communities that incorporate in the future and might desire
their own school systems, from creating their own municipal
systems because of  their inability to participate in this
already completed billion-dollar cdnstrﬁction program. Such
a result would reward systems and citizens in already

deveioped portions of Jefferson County and school systems with

“Observers believe that state and local governments have
become so heavily dependent on sales tax because no statewide
referendum is required to increase the sales and use tax at
either the state or local level, just as the taxing decision
was made in this case pursuant to § 40-12-4, without a vote of
the citizens. Bruce Ely. and Howard Walthall, . State
Constitutional Limitations on Taxing and Spending: How.Alabama
Compares, 13 J. Multistate Tax'n 24 (2003) .
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declining enrollments, while prospectively penalizing
currently undeveloped, future growth areas of Jefferson
County. Put another way, ad valorem taxes for school funding
always stay attached to the real property upon which they are
levied, and the proceeds derived from ad valorem taxes are
fixed based on the millage levied when the tax was created.
By their very nature such ad valorem taxes are distributed
irrespective of the number of students who reside on such
real property and attend school iﬁ the school district where

the real property is located. These taxes are certainly a

static and stable funding basis. However, sales taxes that

~are to be distributed according to the Foundation Program

formula necessarily will fluctuate based on the growth of the
county and the economy, so it was entirely logiqal that the
legislature would provide that such a variable source of
funding would follow the trail of where most of the students
are located, and hence, most of the student needs. For the
funding basis countenanced by the majority to remain
consistent throughout the period this sales tax would be
collected, there would have to be no new school Syétems.

created, and each school system would either have to gféw or
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decline on the same pro rata basis. History tells us that it
is inconceivable that that would happen in the largest county,

and largest metropolitan area, in the State of Alabama.

Parker, J., concurs.
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PARKER, Justice (dissentiﬁg).

To protect the people from profligate politicians, the
Alabama Constitution strictly limits the debt burden of a
county, as well as of a municipality and the State. The text
of the constitutional debt limit for counties is clear and
comprehensive; it allows no exceptions. Nevertheless,
Jefferson County has issued debt warrants that, in the name of
education for the children, not only violate the text and
intent of the Constitution, but also burden with excess debt
the future of the very children the County purports to serve.

That Jefferson County's debt scheme -- even accompanied
by its targeted tax hike -- violates the Alabama Constitution
is supported by the historic context, by the plain language of
the text of § 224, Ala. Const. 1901, itself, and by dozens of
decisions of this Court over nearly 100 years. Regrettably,
the majority opinion in this case disregards the weight of
authority against Jefferson County in favor of a sing;e,
'inapplicable precedent of this Court. |
I. The historic context of § 224, Aia. Const. 1901, shows

that its basic purpose is to protect the people from
excessive taxes resulting from too much county debt.
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To most fully and faithfully interpret a text, one must
consider its contexf when written. I apply this principle
below to § 224, Ala. Const. 1901, the constitutional provision

primarily at issue in this case.

- A.. Alabama's written constitution, like other American

constitutions, was drafted primarilvy to protect the
people from the state.

In America, constitutions were efforts by the colonists
and, later, the citizens of the states to protect their God-
given lives, liberty, and property by binding civil government
with chains in the form. of written limitations. These
"important structural protections," which were "built into the
Very warp and woof .of the Constitution," were "designed to

safeguard freedom." Ronald D. Rotunda, The Implications of the

New: Commerce Clause Jurisprudence: An Evolutionary or

Revolutidnarv Court?, 55 Ark. L. Rev. 795, 797 (2003). As

United States Supreme Court Justice William O. Douglas
explained,

"The institutions of our society are founded on
the belief that there is an authority higher than
the authority of the State; that there is a moral
law which the State is powerless to alter; that the
individual possesses rights, conferred by the
Creator, which [civil] government must respect.”
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McGowan v. Maryland, 366 U.S. 420, 562 (1961) (Douglas, J

.7
dissenting). The early Americans were especially careful when
drafting constitutional provisions to strictly limit the
state's ability to burden the people financially because:
"An unlimited power to tax involves, necessarily, a
power to destroy; because there is a limit beyond
which no institution and no property can bear

taxation."

McCulloch v. Maryland, 17 U.S. (1 Wheat.) 316, 327 (1819).

The preamble to the Alabama Constitution of 1901 echoes
thé Constitution of the United States in expressing one of its
purposes as to "secure the blessings of liberty to ourselves
and our posterity." Just like thé Constitution of the United
States and earlier colonial and staﬁe constitutions, the
Alabama Constitution of 1901 specifies strict structural
limits to the state's authority as one way to protect the
people from the abuses of the state.

One such structural limif is a written enumeration of
fundamental rights on which the state may not infringe because
of their God-given, rather than man-conferred, nature. As the
véry first section of the Alabama Constitution of 1901 state§,

all men "are endowed by their Creator with certain inalienable
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rights ... among [which] are life, liberty and the pursuit of
happiness." Art. I, § 1, Ala; Const. 1901.

Another structural 1limit to the state's authority
designed to protect the people is a strict separation of
powers among state governmental branches:

"In the government of this state, except in the
instances of this Constitution hereinafter expressly
directed or permitted, the legislative department
shall never exercise the executive and judicial
powers, or either of them; the executive shall never
exercise the legislative and judicial powers, or
either of them; the judicial shall never exercise
the legislative and executive powers, or either of
them ...."

Art. III, § 43, Ala. Const. 1901.

Yet another structural limit is the express
constitutional limitation on civil government administratioh,
such as § 224 Ala. Const. 1901, which states in part that
"[n]o county shall become indebted in an amount ... greater

than five percentum of the assessed value of the property [in

the county]."*® This provision is before us today, due to

One result of the exceptionally strong structural
protections of the Alabama Constitution is that Alabama
citizens' overall tax burden this year is the lowest in the
nation, according to the Tax Foundation. "Tax Freedom Day" --
the day in which a worker's cumulative gross earnings would
cover all his federal, state, and local taxes for the year --

. fell on April 11 in Alabama. By comparison, the national

average is April 26, and in Connecticut Tax Freedom Day falls
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Jefferson County's efforts to evade its constitutional limits

‘through an elaborate debt and tax scheme.

B. The debates over the ratification of § 224 show that it
was designed primarily to protect the rights of the
people, not to bestow privileges on Alabama counties.

The record of the debates over the ratification of § 224
reveals that the delegates to the Constitutional Cénvention of
1901 chose to liﬁif county government indebtedness to a
maximimum of 3.5 percent (later increased to 5 percent by
Amendment No. 342) of the county's assessed property value,
because they recognized that (1) debt issued for‘public works,
together with (2) taxes levied to pay for that debt, hurts

rather than helps the people, as the following dialogue

_ between one delegate, Mr. Weakley, and a fellow unnamed

delegate demonstrates:

on May 12, nearly a month later than in Alabama. Moreover,.
because of the higher average income in Connecticut, its per
person tax bill is $10,120 higher than in Alabama. See Tax
Foundation Special Report No. 140 (April 2006). ‘

Similarly, according to BAmericans for Tax Reform,
Alabamians' burden from civil government spending and
regulation at all levels is also the lowest in the United
States. "Cost of Government Day" this year fell on June 25 in
Alabama. By comparison, in Connecticut, the state which -most
burdens its residents, the Cost of Government Day fell on July
30. See Cost of Government Day Report (2006) .
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"MR. WEAKLEY: ... I was going to say that the reason
counties should create debts are very few. They are
to build court houses and jails, and bridges, and
roads —-

"A DELEGATE: And poor houses?

"MR. WEAKLEY: And poor houses. And I will state
further, that at the present rate we are contracting
debts, we will have to build a few more poor houses
in this country before very long."

2 Qfficial Proceedings of the Constitutional Convention of

1901, p. 1451. Mr. Weakley recognized the close connection

between government debt, taxes, and the poor house when he

stated:

"It is recognized everywhere, as I said in the
beginning, [a debt limit is] more important than the
tax limit, because if the debt is not created the
tax will not have to be levied to pay it."

2 Official Proceedings, p. 1451.

In a rélated matter, another delegate, a Mr. Sanford,
spoke against the burden imposed on citizens when governments
undertake overly ambitious public works:

"Men have houses in Montgomery for which they can
never pay owing to the debts on them for pavements
and sidewalks and tessellated streets, and Belgian-
blocks, -and there is starving inside of their
houses. And they call that benefiting the property!
Every tile takes that much bread from the mouth of
some man who works day after day for his daily
bread. Why, only the other day a citizen said to me -
'Colonel, if they carry out their project of paving
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the streets as they are doing now, I will have to
sell my house and move away because I will be unable
to pay the cost of the benefits.' You take away the
shelter of the poor man who works day after day for
his daily bread and that of his family, and you take
away all the hopes of his life. When he has made a
little money and put in a homestead you come along
and say 'we will pave these streets with Belgian
blocks and tessellated streets,' and for what?
Simply in order that some gentleman from Boston may
walk the streets and say. what a beautiful town
Montgomery is. That don’t feed the poor man."

2 Official Proceedings, p. 1531.%

In fact, the drafters of the Alabama Constitution seemed
to regard the strict written limits on county debt exemplified
by § 224 as the flip side of the coin of strict written limits
on civil government taxation, as a comment by a Mr. Harrison,
another delegate, indicates:

"[Wle should come in with the strong arm of the

fundamental law of the land and say thus far you

shall go and no further. We have fixed the limit of
taxation, and now we fix the limit beyond which you

shall not incur any debts."

2 Official Proceedings, p. 1455.

C. This Court's precedents confirm that S 224 was designed
primarily to protect the rights of the people rather than
the spending privileges of Alabama counties.

“Interestingly, when Mr. Sanford uttered this lament in
1901, the average national total effective tax rate, at 5.8%,
was less than 1/5th of the current 2006 figure of 31.6%,
according to the Tax Foundation. See Tax Foundation Special
Report No. 140, pp. 2, 4 (April 2006).

103



bt

. 1050046

The testimony of the Official Proceedings excerpted above

-- that constitutional debt limits, like constitutional tax
limits, were designed primarily to protect the people -- has
been recognized by this Court since shortly after the Alabama
Constitional of 1901 was ratified. This Court has long

"understood and interpreted [that] the obvious
intent of section 224 is to restrain counties from
obtaining money either upon the general credit of
the county, or by pledge or transfer of its revenue
or assets, thereby creating a debt and imposing
additional burdens upon the citizens, which, whether
directly or indirectly, involve increased taxation."”

Hagan v. Commissioner's Court of Limestone County, 160 Ala.

544, 554, 49 So. 4l7ﬁ 420 (1909). "[Tlhe purposes of these
sections [§§ 224 and 225] are to curb the improvident creation

of debts by cities and counties, thereby protecting the

taxpayers against excessive and unnecessary burdens ...."

Taxpayers & Citizens of the Town of Georgiana v. Town of
Georgiana, 265 Ala. 654, 656, 93 So. 2d 493, 495 (1956)
(emphésis added). "[I]t is nevertheless well-settled that
[the] underlying purpose [of the constitutional debt limit] is

to serve as a limit to taxation, or stated otherwise, as a

protection to the taxpayer." 265 Ala. at 657, 93 So. 2d at 496

(emphasis added). "The intent behind the constitutional
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provision setting a debt limit for counties is to 'curb the
improvident creation of debts by counties, and thus protect

the taxpavers against excessive and unnecessary burdens.'

An underlying purpose, implicit in the stated purpose, is to

limit taxation ...." Eagerton v. Second Econ. Dev. Coop.

Dist. of TLowndes County, 909 So. 2d 783, 790 (Ala. 2005)

(quoting Hagan, 160 Ala. at 551, 49 So. at 419) (emphasis

added) . Even Taxpavers}& Citizens of Shelby County v. Acker,
the primary authority the majority opinion cites to support
Jefferson County's debt—aﬁd—tax'scheme, ackﬁowledges: "The
purpose of this provision [§ 224] is to curb excessive

indebtedness by counties and thus protect the téxpavers

against excessive and unnecessary burdens. ... This provision
is intended to limit the burden imposed upon taxpayers by new
obligations ...." 641 So. 2d 259, 261 (Ala. 1994) (emphasis
added) .

Given the-clear historic context, the strong historic
record, and the overwhelming weight of this Court's
precedents, I conclude that the primary purpose of § 224 was

and 1s to protect the people from the burden of excessive

- county government debt and concurrent or resulting taxes.
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Unfortunately, the majority opinion ignores the weight of
authority against it in concluding that § 224 was designed not
so much to protect the people's freedom to conduct their

business as to protect the government's ability to conduct its

business: "[T]lhe drafters' purpose in including a debt limit
in the Alabama Constitution was ... to assure that ‘the
counties were able to pay the interests on théir debts,
given the limits on their ability to tax." _ So. 2d at . _
(footnote omitted). To be sure, maintaining a county's ability-
to keep up with interest payments was one purpose of § 224,
but it was not the primary pufpose. The primary purpose of the
constitutional debt limit for Alabama counties was to protect
the liberty of the people( who ultimately would have to pay
that debt.

IT. This Court should interpret § 224 according to the

Court's long-standing plain-meaning rule of construction.

Constitutions, in order to effectively protect the rights
of the péople, must be accessible to them, or at least to the
average educated citizen. Consistent with this purpose, "[a]
éonétitution; properly conceived, deals with basic principles

and policies, and omits specific applications," Eliasberg
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Bros. Mercantile Co. v. Grimes, 204 Ala. 492, 498, 86 So. 56,

58 (1920).

- Thus, proper interpretation of a constitutional text must
begin with the ordinary usage of the words of the text, which
we call its "plain meaning." As this Court has explained with
respect to statutory interpretation:

"'"Words - used in a statute must be given their
natural, plain, ordinary, and commonly understood
meaning, and where plain language is used a court is
bound to interpret that language to mean exactly
what it says. If the language of the statute is
unambiguous, .then there is no room for "judicial
construction and the clearly ‘expressed intent of the
legislature must be given effect.'"

Blue Cross & Blue Shield v. Niélson, 714 So. 2d 293, 296 (Ala.

1998) (quoting IMED Corp. v. Systems Ena’qg AsSsocCs. Corp., 602

So. 2d 344, 346 (Ala. 1992)). Furthermore, Courts are "not at

liberty to disregard or restrict the plain meaning of the

provisions of the Constitution." McGee v. Borom, 341 So. 2d
141, 143 (Ala. 1976).

| Thus, to properly interpret § 224, Ala. Const. 1901, this
Court must examine the language of § 224. Where plain language
is used, this Court "'is bound to interpret that language to
mean exactly what it says.'" Nielson, 714 So. 2d at’296

(quoting IMED, 602 So. 2d at 346). If, and only if, the
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language of § 224 is found to be ambiguous may this Court take
other factors into consideration to interpret the
constitutional provision.

Given this Court's long-standing and proper practice of
deferring to the plain meaning of the text of a constitutional
provision Whenever possible, one would expect the majority in
this case to begin its interpretation of § 224 with a
discussion of the plain meaning of the text. One would next
expect the majority to find either that the plain meaning of
the language of the text is unambiguous and apply it directly
to Jefferson County's debt-and-tax scheme or to find that part
or all of the text of § 224 is ambiguous and thus go beyond
the text to resolve that ambiguity.

Unfortunately, the majority opinion in this case does not
follow the plain-meaning rule in interp;eting § 224 of the
Alabama Constitution. This is a particularly telling omission,
given that the majority opinion devotes several pages to
applying the very same rule in historic context to a mere
statute at issue in this case. See = So. 2d at -

Surely a constitutional provision is more important than a

county tax-authorizing statute. Yet a plain reading of the
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majority opinion would lead one to conclude precisely the
opposite.

But the failing of the majority opinion in this case is
even more fundamental than its inversion of the respective
places of a constitutional provision and a statute. Worse than
that is the innovation of the majority opinion of following
the plain-meaning rule closely when a challenge to the text
threatens the power of the civil government but disregarding
the plain-meaning rule when, as in this case, its application
would tend to limit the power of the civil government. In so
doing, the majority opinion subverts not only the
constitutional text, but alsovthe very purpose of the Alébama
Constitution: to shield the people from the abuse of the
State. This is why, as the majority opinién acknowledges, I
"make[] much of" this Court's obligation to apply the plain-
mea%ing rule to the constitutional text.

Although the majority opinion criticizes my application
of the plain meaning rule to this case, it declines to apply
the rule itself. Furthermore, it does so without first finding
ambiguity in the constitutional text or without otherwise

explaining why the plain meaning of the text need not govern
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in this case. Consequently, I see no reason not to conclude

that the plain-meaning rule must govern the interpretation of

§ 224.

IIT. Under the plain-meaning rule of construction, Jefferson
County's warrants constitute debt subject to the limits

of § 224. '

Section 224 of the Alabama Constitution 1901, as amended

by Amendment No. 342, states:

"No county shall become indebted in an amount

including present indebtedness, greater than five

percentum of the assessed value of the property
therein. Nothing herein contained shall prevent any
county from issuing bonds, or other obligations, to

fund or refund any indebtedness now existing or

authorized by existing laws to be created."
(Emphasis added.)

On its face, § 224 prohibits a county from  being
"indebted" in an amount greater than five percent of the
assessed value of the property in the county. Because nothing
in fhe context requires a specialized or narrow interpretation
of the term, the plain meaning of the word "indebted" (and
"debt," an appurtenant term) controls, unless the word is
ambiguous, and that plain meaning must be considered in
determining whether the warrants issued by Jefferson County
fall under the limits of § 224.

Noah Webster defined "indebted" as: "Being in debt;

having incurred a debt; held or obliged to pay." American
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Dictionary of the English lLanguage (Foundation for American

Christian Education 1995) (1828). Webster defined "debt" as:
"That which is due from one person to another, whether money,
goods, or services." Id. Another, more modern dictionary

defines "indebted" as T"owing money," Merriam-Webster’s

Collegiate Dictionary 632 (11lth ed. 2003). It defines "debt"

as: "Zz»something owed:. obligation <unable to pay off his ~
>"; and "3: a state of owing <deeply in ~ >[.]" Id. at 320.
Thus the common understanding and  usage of the words
"indebted" ‘and "debtﬁ indicates an obligétion, especially a
financial obligation.

These ordinary usages of the terms "indebted" and "debt"
have been recognized by courts across the.country as applying
to constitutional debt 1limits for civii government. For
example, "'[I]ndebted’ means brought into debt, being under

obligation[.]" Words and Phrases, "Indebted; Indebtedness"

(1959) (citing State v. Board of Trs. of Missoula County High
Sch., 91 Mont. 30, 7 P.Zd 543 (1932)). Furthermore, "Under
constitutional pro&ision[s} that no county shall become
indebted in én amount including present indebtedness greater
[the imposed limitation] of the assessed’value of tﬁe prpperty

therein, a 'debt' is an obligation to pay resulting from a law
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imposed duty or from contract express or implied authorized by

law[.]" Words and Phrases, "Debt" (1959) (citing Wharton v.

Knight, 241 Ala. 213, 2 So. 2d 310 (1941)). Thus, the
undisﬁuted plain meaning of the wordé "indebted" and "debt" is
an obligation by a parfy‘to pay. |

In this case, the question is whether Jefferson County is
the party obligated to pay the '‘debt warrants or,-aé the
majority opinion states,. "whether Jefferson County has assumed
additional debt." _ So. 2d at . If so, the debt warrants
must be chargeable to Jefferson County's constitutional debt
limit.'

As I see it, thé party in thisvcase is Jefferson County,
which has obligated itselflto pay the debt sefvice bn the
warrants (and consequently has beéome "indebted") by assigning
the proceeds of its targeted tax hike to pay for the debt
warrants. The majority opihion attempts to avoid this
conclusion by treating a liﬁited. obligation of Jefferson
County as no obligation at all. According to the majority-

opinion, the "warrants are not a debt of Jefferson County" if

'(1) Jefferson County is not obligated to pay them out of "the

general revenues that are available to it," and (2) if_the‘

revenue from the warrants "is not available to Jefferson
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County for general government purposes."” So. 2d at . In

short, according to the majority opinion, Jefferson County is
able to evade the constitutional debt limit by, in-efféct["
accounting for the Warrant debt "off the books.#

Jefferson Céunty's use of such accounting‘sleight of haﬁd
in an attempt to evade the constitutional debt limitation of
§ 224 violates the plain-meaning rule. The majority épinion‘
has not shown anything in the text of § 224 that even suggests
that the source of the money that will be used to pay the
warrants, i.e., whether that soﬁrce is from genéral-funds or
from special funds, is material. Furthermpre, the majority
opinion has not found the text of § 224 to be ambiguoﬁé.
Consequently, the plain-meaning rulé precludes this Court from
redefining the Constitution to permit the extfa debt from one
county-funding source and to deny it from another.

The majority further éttempfs' to avoid the logiéal4
consequence of proper applicatibn of the piain—meaning rule iﬁ
this case by suggesting that the Coﬁrt cannot interpret
"indebtedness" in its ordinary sense because "then [counties]
could [not] enter into many'of the lohg—term contracts of
employment or contracts forvgasoline, electricity, or‘éther

goods and services necessary for a [county's] efficient,
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effective, and economic functioning." So. 2d at n.

23. This argument, however, is a red herring. Nothing in my
opinion or in the text of § 224 suggests that counties may not
enter into .contracts for these purposes or that debt in
general is precluded.

The plain meaning of § 224 is that it prohibits only debt

‘that- exceeds the overall debt limit, not contractual spending

obligations arising out of the ordinary operations of local
government. Long-term contracts of this type were not unknown
to the drafters of § 224, and this Court has held since
shortly after the ratification of § 224 that such contracts do
not exceed the debt limit so long as their payment does not
lead to an annual deficit. "[Tlhe inhibition against creating
any new debt was never intended to prevent the county from
contracting liabilities for current expenses in anticipation
of its annual revenué, and which were to be paid from the

revenue." State ex rel. Terrell-Hodges Co. v. Moody, 202 Ala.

444, 447, 80 So. 828, 831 (1919) (quoting Brown v. Gay-Padgett

Hardware Co., 188 Ala. 423, 428, 66 So. 161, 162 (1914),

quoting in turn Butts County v. Jackson Banking-Co., 129 Ga.

- 801, 810, 60 S.E. 149, 153 (1908)). See also State ex_rel.

Hyland v. Baumhauer, 244 Ala. 1, 12 So. 2d 327 (1942) (citing
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Abrasley v. Jefferson County, 241, Ala. 660, 4 So. 2d 153

(1941), and Brown v. Gay-Padgett Hardware Co., supra.?®

It seems to me that the argument in the majority opinion
here is ultimately no more than a public-policy argument that
this Court must go along with Jefferson County's debt-and-tax
scheme to evade the constitutional debt limit or else County
functions will grindvto a halt. Such a scenario is highly
unlikely; But even if it were possible, it is not the place of
this Court to decide that a political desire for a certain
level of county government functioning, however conceived,
overrides the plain-language constitutional debt limits: "In
the decision of questions arising under these constitutional
debt limits, considerations of policy have no place." James M.

Gray, Limitations of the Taxing Power Including Limitations

upon Public indebtedness § 2055, p.' 1051 (1906), quoted in

Hagan, 160 Ala. at 551, 49 So. at 419.

*The only authority cited by the majority opinion in
support of its scenario that my understanding of the plain
meaning of the constitutional text will prevent Jefferson
County from entering into any long-term contracts is a Utah
case that applies to public corporations or to bond issues
paid for by the project funded by the bonds (e.g., toll: roads
paying for highway bonds). Neither is applicable in this case.

So. 2d at _ n. 25. ‘
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Thus, if political considerations are put aside and the

plain-meaning rule of interpretation is applied, the question
of whether, in issuing ﬁhe debt warrants and levying the
targeted taxes at issue in this case, Jefferson County becomes
indebted under § 224'must be answered in the affirmative.
Moreover, because Jefferson County has becomé indebted in this
manner, it has exceeded the debt limit permitted-under § 224,
and the decision of the lower court is due to be reversed.*®
IV. This Coﬁrt’s precedents support the plain—meéninq

interpretation of § 224 that the debt created by

Jefferson County's issuance of the warrants is “subject to
the constitutional debt limit.

The basic holding of Hagan -- that existing or future
obligations that are funded by specially levied taxes are debt
subject to § 224 -- has been confirmed repeatedly and applied
to a variety of circumstances. See, e.g., Gunter.v. Hackworth,

182 Ala. 205, 62 So. 101, 102-03 (1913) (warrants issued by a

“The majority opinion's final effort to avoid applying
the plain-meaning rule in this case is to criticize as
incomplete my application of the plain-meaning rule to the
debt-limit provision. I freely acknowledge that my application
of the rule to the constitutional text could be more fully
developed. But such is not required for this dissent, which
- need. only point out that the majority - completely fails to
follow the proper rule. An abbreviated application of the
proper rule is inherently better than no application at -all..
Consequently, absent such application, the majority opinion
fails to persuade, notwithstanding its unusual length.
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county to repair county buildings and supported by specially .

levied taxes to fund the warrants were subject constitutional

debt limit); Southern Ry. v. Jackson County, 189 Ala. 436, 66
So. 570 (1914) (debt incurred for the construction of a
courthouse was subject to the constitutional debt limit

because a special tax funded the debt); First Nat'l Bank of

- Abbeville v. Terry, Briggs & Co., 203 Ala. 401, 83 So. 170

(1919) (a special tax to fund construction was valid to the

extent that the debt 1limit was not exceeded); Rollings v.

Marshall County, 263 Ala. 317, 82 So. 2d 428 (1959) (a special
gasoline tax was authorized only if the debt limit was not

exceeded); County Bd. of Educ. of Coffee County v.'CitV of

Elba, 273 Ala. 151, 135 So. 2d 812 (1961) (a repayment

contract by the city and the county board of education was

void because of the debt limit); and Taxpavers & Citizens of

Town of Georgiana v. Town of Georgiana, 265 Ala. 654, 93 So.

2d 493 (1956) (issued warrants payable by a special tax caused
the city to exceed its constitutional debt limit). See also

Brown v. Gay-Padgett Hardware Co., 188 Ala. 423, 66 So. 161

(1914); O"Rear v. Sartain, 193 Ala.b275, 69 So. 554 (1915);

Moody v. Gunter, 203 Ala. 655, 84 So. 831 (1919); Lawrence

County v. Ayers, 229 Ala. 541, 158 So. 740 (1935); Littleijohn

117



1050046 E
v. Littlejohn, 195 Ala. 641, 71 So. 448 (1916); Hall v. Blan,

227 Ala. 64, 148 So. 601 (1933); ana Harman v. Alabama
College, 235 Ala. 148, 177 So. 747 (1937).

Related to the plain-meaning rule as applied to debt—.
limit cases is the principle, reflected in precedents cited
above, that "[t]lhe court should look to substance rather than
mere form." This-preference for substance over form is in the
context of "a strict observance of thle] constitutional debt

limitation."® Taxpavyers & Citizens of Shelbyv County v. Shelby

*The majority opinion, although "mindful that 'substance
rather than mere form' of the indebtedness matters," argues
that the debt warrants do not, substantively, increase
Jefferson County's total debt, in that "the general credit
Jefferson County is not implicated because the debt is to be
paid with a new source of revenue ...."  So. 2d at  n.
35.

This argument is not persuasive. As even the majority
opinion recognizes, "debt" incurred by Jefferson County is at
issue, and it begs the question to assert that the debt limits
under § 224 are not violated if a county matches an
impermissible debt increase with a new tax specially allocated’
to pay that debt.

In fact, the 1issue whether the education warrants are

backed by Jefferson County’s full faith and credit is a red

herring. Full faith and credit pertains to technical
particulars of the debt itself -- e.g., (1) the interest rate
at which Jefferson County has to pay the education warrants;
(2) the creditworthiness of the education warrants; and (3)
the rights of the holders of the education warrants should
Jefferson County default on the warrants -- not whether debt
in substance, as well as form, exists. '
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County, 246 Ala. 192, 196, 20 So. 2d 36, 39 (1944). That is

why in prior cases this Court has consistent;y looked past

ingenious methods or forms designed to evade the plain-

language requirements of § 224.%

V. This Court's precedents for the past 100 &ears support
the proposition that the warrants issued by Jefferson

County are countv debt in substance as well as form and
are subject to the limits of § 224.

-

For almost 100 years, the rule for determining whether a
warrant issue is within a constitutional debt limit has been
as follows:

"If the fund from which the obligations are to be
paid is to be created by the levy of a tax under the
general power of taxation vested in the
municipality, although the contract stipulates that
no general indebtedness for the stipulated amount
shall be created against the city, and that the only
obligation wundertaken by the city i1is to levy,
anticipate, and pledge the tax agreed to be imposed,
indebtedness is created, and the contract is void if
the existing indebtedness of the municipality has
been reached."”

'The federal government also uses the substance-over-form
standard in prosecuting taxpayers for tax evasion. See Donald
L. Korb, Shelters, Schemes and Abusive Transactions: Why
Today’s Thoughtful U.S. Tax Advisors Should Tell Their Clients
to "Just Say No," 707 Prac. Law Inst. 9 (2006), and Jeff
Rector, A Review of the Fconomic Substance Doctrine, 10 Stan.
J. L. Bus. & Fin. 173 (2004). I see no reason why this Court
should exempt Jefferson County from the same strict scrutiny
of its efforts to evade the law. -
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1 Dillon, Municipal Corporations § 198, p. 370 (5th ed. 1911),

cited in Town of Georgiana, 265 Ala. at 658, 93 So. 2d at

497.% Moreover, this Court has held:

"The Constitution has also made a limitation on
the amount of indebtedness which a county (§ 224) or
a city (§ 225) may create.

"This has been construed to apply not only to
an obligation to which the county or city pledges
its full faith and credit, <called a general
obligation, but also when the county or city pledges
existing property or revenue from existing sources
to be derived in the future. ... The full faith and
credit of the county or city is not thereby pledged,
but a part of it is pledged.”

Norton v. Lusk, 248 Ala. 110, 117, 26 So. 2d 849, 854 (1946).

In Hagan, the county incurred a contractual debt (similar
in effect to a warrant) to fund the building of a new
courthouse, and a special property tax was levied to pay for

the debt. That debt was held to be subject to the

constitutional limit. In Town of Georgiana, the town issued

warrants to fund the construction of a public hospital, and a

’Although Dillon’s treatise addresses the debt limits of
municipal corporations, the same logic is applicable to county
debt limits. This Court has cited to caselaw for the two
interchangeably. For example, in Town of Georgiana, this Court
applied § 224 caselaw in determining whether a municipality
had exceeded its constitutional debt limit. The Court stated:
"We see no reason why [§ 224 cases and reasoning] may not be
said of the restraint placed on cities and towns by §- 225."

265 Ala. at 658, 93 So. 2d at 497. The reverse application is
likewise permissible.
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special tax was levied to pay for the warrants. The hospital

warrants were held to be subject to the constitutional debt
limit. 1In the_present case, Jefferson County issued debt
warrants to fund the county school system and special taxes
were levied to pay for the debt warrants. Thus, the debt

warrants ‘issued by Jefferson County should be subject to §

224, under -the consistent holdings of Hagan, Town of
Georgiana, and their progeny.

VI. The majorityv's reliance on Acker is misplaced; Acker was
wrongly decided and does not apply.

The majority opinion ignores nearly 100 'years of
consistent precedent striking down debt increases much like
the debt issued by Jefferson County to seize on the single

anomalous holding in Taxpayers & Citizens of Shelby Countv v.

Acker, 641 So. 24 259 (Ala. 1994), as the basis for its
decision to uphold Jefferson County's debt hike. Ironically,

although Acker was wrongly decided, as explained below, even

'if it were correct, the holding does not properly apply to the
facts of this case.

A. Acker was wrongly decided and should be overturned

At issue in Acker was Shelby County resolution no. 93-12-

2715 (later amended and superseded by resolution no. 94-02-12-
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10), which authorized the issuance of "'limited obligation

refunding warrants.'" 641 So. 2d at 260. Shelby County sought
to issue these new warrants to refinance existing warrants,
two series of which were reveﬁue warrants, at lower interest
rates. To finance these "limited obligation refunding
warrants,” Shelby County levied a special license tax "on
persons engaged in the business- of selling at retail in the
County any tangible personal property or engaged in the
business of conducting places of amusement or entertainment in
the county, generally measured by the gross receipts of such
business." 641 So. 2d at 260.

The Acker Court recognized thét "the [Shelby County]
warrants are limited obligations of the County," 641 So. 2d at
262, and did not dispute that taxpayers wefé under an

increased burden as a result of the warrants. Thus, given the

essential similarity of the particulars.of Acker‘to those of
prior constitutional debt-limit cases involving obligations
and burdens imposed on the taxpayer, the Court should have
applied 1its prior precedents to.- strike down the debt
challenged in Acker. |

Instead of striking down the Shelby County warfqnts,

however, a bare majority of the Acker Court, over a strong

122



1050046 :
dissent, held that if warrants are payable only by special

taxes and the issuance of the warrants will not increase, and

may actually reduce, taxes, then the warrants are not debt
subject to the limitation of § 224} In effect, the Acker Court
held that the plain meaning of § 224 -- an absolute
prohibition on county debt over a specified level -- could be
ignored so long as the intent of the constitutional provision,-
limiting the overall taxpayer burden, was honored:

"The purpose of this provision [§ 224] is to-
curb excessive indebtedness by counties and thus
protect the taxpayers against excessive and
unnecessary burdens. [Taxpayers & Citizens of the
Town of Georgiand v.] Town of Georgiana, [265 Ala.
654, 93 So. 2d 493 (1956)] (applying related
provision of § 225 relating to municipalities). This
provision is intended to limit the burden imposed
upon taxpayers by new obligations and to stabilize
the economic position of the county. Norton v. Lusk,
248 Ala. 110, 26 So. 2d 849 (1946). It is directed
against indebtedness and is not directed to purposes
for which indebtedness 1is incurred. Wharton v.
Knight, 241 Ala. 218, 2 So. 2d 310 (1941). While
courts must be careful to see that the indebtedness
limitation is strictly observed, they should
remember that the limitation is aimed at actual,
rather than theoretical, indebtedness, and they
should look to substance rather than mere form.
Taxpayers & Citizens of Shelby County v. Shelby
County, 246 Ala. 192, 20 So. 2d 36 (1944)."

Acker, 641 So. 2d at 261.
Such a holding is contrary to the Alabama Constitution

and to this Court's long-applied principles of construction.
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Acker was wrongly decided, and it should be overruled.

Although this Court has been reluctant to overrule prior
decisions because of the need for stability in the law, we
have held that there are circumstances under which we "should
not hesitate" to depart from precedent:
"But where, as here, it is apparent that a holding
which has been in the books only a comparatively
short time and is clearly wrong, and upset a rule of
long standing, we feel that this court should not

hesitate to depart therefrom."

Redwine v. Jackson 254 Ala. 564, 574, 49 So. 2d 115, 125

(1950). This is particularly true when the Constitution has

been misinterpreted. Marsh v. Green, 782 So. 2d 223, 232 (Ala.

2000) . Acker has been in existence only a comparatively short

time; it is clearly wrong; and it presents an erroneous
interpretation of a constitutional provision. Thus, we should

not hesitate to overrule it.

B. Even if the holding in Acker were correct, it does not
apply to the facts of this case.

But even if the holding in Acker did not conflict with
the Alabama Constitution, it would still be improper to apply
the Acker precedent to the facts of the case before us. This

is so because, unlike the Shelby County warrants at issue in

Acker, Jefferson County's debt-and-tax scheme does not,” and
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will not under any circumstances presented to this Court,

reduce the overall tax or debt burden of the people.
Consequently, even under the authority cited by the majority-
opinion, the decision of the lower court in this case is due
to be reversed.

VIT. Conclusion

Although advanced in"the'namé-of "education”" and promoted
"for the children," Jefferson County's debt-and-tax scheme is
contrary to the best interest of the very children it seeks to
help because it burdens their future with debt beyond the
protective limits established by the framers of the Alabamé
Constituﬁion. Whether one considers the plain meaning of the
text of the Constitution, the discussion of the delegates at
the time of its ratification, the iafger historic context, or
100 years of this Court's precedents -- every applicable
authority supports the conclusion that Jefferson County's debt

scheme is unconstitutional and thus void.

125



