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IN THE CIRCUIT COURE DRIEIPERSON COUNTY, ALABAMA
i Rt

i
JASON RICHARDS, ps 01 n -
Plaintif, N E-MATE
¥, } CIVIL ACTION NO. CV 82-319]
)
JEFFERSON COUNTY, )
)
Defendant. )
IN THE CIRCUIT COURT OF JEFFFR N COUNTY, ALABAMA
PHILLIP A. TRIANTOS, M. D, )
individually and on behalf of 3
all others similarly situated, );
)
Plaintiffs, )
)
V. ) CIVIL ACTION NO. CV $9.4812
)
JEFFERSON COUNTY, )
)
Defendant. )
ORDER

Pursuant to the Supreme Court of Alabama's Order of Remand of June 22, 2001 in the
Richards action, this Court held 2 hearing ("the Hearing") on August 1, 2001 to implement the
mstructions given to this Court by the Supreme Court, and to consider any further matters. The

Court's rulings with respect to those matters are set t forth below and/or are addressad by separate

order.
I Procedure For Yssuine Refunds

Pursuant to this Court's June, 1999 Order i 11 the Richards action, the County was directed to
depositall Occupational Taxes collected from Licensed Professionals into an interest-ba 2aring escrow

account. The County created and maintained an escrow account (the "Account") and deposited
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Jccupational Iaxes collected Iom Licensed PTCTGSSIO‘TQID and fnewr emplovers mito the Account

Pl

"Dr. Phillip A. Triantos ars exe empt from the Jefferson Coun ity Occupationat

Gccupational Tax"). The Supreme Court affinmed the injunction entered in the 73 riantos case, which

prohibited the County from i tmposing the Occupational Tax on Licensed Profession: als, and further
directed this Court to refund all Occupational Taxes collected from Licensed Profes onals.

The Court has been advised that, in the wake of the Supreme Court's decision, the County
sent a letter to all employers in Jefferson County who have Occupational Tax withholding accounts
with the County's Revenue Department, advising those employers that they are to cease withholding
the Occupaticnal Tax from Licensed Professionals.

The Court has also been advised that 5,317 Licensed Professionals have remitied their
Occupational Tax payments to the County on an individual or d/b/a basis. For those Licensed
Professionals, the County has the information necessary to calculate the refunds owing to such
Licensed Professionals. The County is ORDERED to refund the Occupational Taxes collected from
those Licensed Professionals, less attorneys' fees awarded by separate Order, within 45 days of this
Order, with said refunds to be paid from the Account.

The Court has also been advised that the County has received from 1,333 employers
("Employers") remittances of ccupational Taxes collected from their Licensed Professiona ai
employees. As to those empioyees, the C County does not have the data ref ecting the amount o
Qccupational Tax paid by each Licensed Professional, That data 15 in the possession of thoss

Employers. The County proposes to send an aggregate refund (calculated less attomeys' fees
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calculating the refunds owing to each Licensed Frofe essicnal. The Court ORDERS the County to

distribute refund checks to each such Emploverwithin 45 da ays ofthis Order, paid from the Account,

refund owing to each Licensed Professional emploves.

The refund remittance the County shall send to each Employer shall be calculated in the

TSIV (] 3

following manner:

Taking the aggregate amount of Occupational Taxes remitted by such Employer on

-
[
e

behalf of Licensed Professionals employees as of August 1, 2001;
(2) Subtracting the aggregate amount of refunds obtained by the Licensed Professional
employees of such Employer for license taxes paid by the employees; and
(33 Multiplying the result in (2) by a percentage, calculated by dividing the amount
remaining in the Account after payment of attorney's fees, by the amount of principal
paid into the Account as of the date of this Order.
The refund for any Licensed Professional shall be calculated in the following manner-

Taking the gross amount paid by such Licensed Professional as of August 1, 2001;

iy
R
N

(2) Subtracting any refunds obtained from the County by such Licensed Professional for

Multiplying the amount in (2) by the percentage set forth in (3) of the preceding

.
ad
Nre”

The Court has been advised ofthe possibility that some Employers a aggregated or co-mingled
remitiances of Occupational Taxes from Licensed Pro ofessionals and non-Licensad Professionals,

If that has occurred, then some Occupational Taxes paid by Licensed Professi onals were not

LI
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that ail Occuparional Taxes naid on behalfo

Professionals, whether the County deposited those amounts into the Account or otherwisz.
2 xd

"

escribed more fullv in Section [ fbelow, the County shall remain liable for all refunds to Licensed

fessionals, regardless of whether the Countv de eposited the remittance of those Licensed

Professionals’ Occupational Taxes into the Account.
Ii. Claims Period

As noted above, the County does not have records showing the amount of Occupational
Taxes paid by those Licensed Professionals whase Emplovers remitied the Occupational Tax.
Therefore, Licensed Professionals whe do not receive refunds under Section I ahove {due to
Emplover co-mingling or otherwise) must have the apportunity to present claims o the County for
a refund of Occupational Taxes paid.

To that end, the Court deems it advisable to exercise its discretionary powers, pursuant to
Ala. R. Civ. P. 23(d)(2), and ORDERS that the County publish, at its expense, a newspaper notice
("Notice") for the benefit of Licensed Professionals, informing the Licensed Professionals that
Triantos has obtained a judgment in favor of the Licensad Professionals, that the Employers of
Licensed Professicnals shouid have aiready calculated and distributed refunds to Licsnsed
Professional employess, and that any Licensed Professional who has not received the appropriate
refund may make 2 Claim for Refund {"Claim") by submitting the followin g to the County or, at the
County's option, a Third-Party Claims Administrator approved by the Court

the Licensed Professional's iden tifying dats, including name , address, Employer(s),

AW Lz

P
e—ry
R

and social sscurity number (to avoid duplication of refunds distributad through

Employers and in response to the Notice);

4
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fOF lax years 1999 and 2000, aleng with the Lisensed Pro essional's latest pay stub

1

for tax year 2001, or, alternatively,

data from the Licensed Professional's Emplover reflecting the amount of

<opy of the Licensed Professional's most recent license, as issued under the

o
N
Pe

Alabama Businass License Code (dla. Code § 40-12-1 et seq.) (“the License"}, alo ong
with an Affidavit stating that such Licensed Professional has maintained the License

continuously since Jul 26, 1999, or, in the event the T Licensed Professional has not
Yy

maintained the License since that time, the date on which the | Licensed Professional

first obtained the License

Said Notice shall be published in The Birmincham News and Birmingham Post-Herald three times

in each paper over a span of seven days, including at least one publication in the Sunday edition of

The Birmingham News. Said Notice shall first be published within 75 days of this Order.

The Court hereby ORDERS that any Licensed Professional not receiving a refund pursuant
to Section [ of this Order shall be entitled to present a Claim to the County for an Occupational Tax

refund for a period of two years from the date of this Order. See Ala, Code § 40-10-160 ] If the

County finds the claim of such Licensed Professional to be x alid, it shall pay the refund to such

Licensed Professional less attornevs' fees awarded by separate Order. The County shall remain
¥ 3

-~

"The Court reads section 40-10- 16F in pa’" ma eria with Ala. Code & § 11-12-3 and, more
Alabama Supreme Court has hel d that the presentment requirement se forth in

specifically, 11-12-8. The 4
Ala Code § 11-12-3 does not apply to r’iazms ‘xa a tax was illegal or void. Corbitt v. Mangum, 523 So. 2d
A e

12-month limitation in Ala, Ala, Code § 11-12-8 relates to the presentment of a claim ro

the Cgunwtommsszon the raquirement of & 11-12-3. Unde er Corbiit, then, the 12-month limitation do 0&s

not apply. Rather, the two-year period set forth in § 40-10-160 is appl. applicable.

5
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liable to each Licensed Profes ssional for the appr opriate refund, notw thstanding the fact that the
County made an aggregaie rafiund to the Employer of each such Licensed P rofessional. The County

ears the risk (o the Licensed Professionals ofinaccurate refunds made by their Employers, and also

fessionals of any Em loyer's failure to distribute refunds 1o

I7]. Finalitv of this Order

This Order hereby constitutes 2 fnal disposition of ali claims and causes of action in both
of these cases.

Vithout affecting the finality of this Order in any way, the Court hereby reserves jurisdiction
over the consummati on, implementation, enforcement, interpretation, and administration of matters
relating to the refund to Licensed Professionals, inche ing but not Kmited to any disputes relating

te whether an individual is a Licensed Professional entitled to a refund and any dispute with any
Employer of a Licensed I ‘Drof=ss1<;17 7
DONE and ORDERED fff day of

7 u . ) /
/
/ % V%A_;f
. ®OCHESTER

RCYIT JUDGE
”i}”IAJ LY SITTING

JO,
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IN THE CIRCUIT C 3{@@‘6@5@?&3& N COUNTY, ALABAMA
20N
JASONRICHARDSFN-"" oot
gy vt AAD
Plainsiff, i Qe ?53}3‘“&
CrW‘ ‘A" A ¥ }
. WISET et ; TON N ' Gya
v, A ) CIVIL ACTION NO. CV 92.319¢
)
JEFFERSON COUNTY, )
)
Defendant, }

IN THE CIRCUIT COURT OF JEFF ERSON COUNTY, ALABAMA

PHILLIP A. TRIANTOS, M.D.,
individually ard on behalf of
all others similarly situated,

Plaintiffs,

CIVIL ACTION NO. CV 99-4812

)
)
)
)
)
)
)
)
JEFFERSON COUNTY, )
}
)

Defendant.

ORDER AWARDING ATTOGRNEY'S F EES

Before the Court is the motion by Burr & Forman LLP, Triantos class counsel, for an award

of attorney's fees. Having considered said motion and supporting brief, affidavits and the arguments
of counsel, the Court hereby GRANTS the Motion and ORDERS as follows
Thisis a classic "common fund" case - the lawyers for Dr. Trianios have literally recovered

a fund for the benefit of the Triantos class (the "Class"). Therefore, the percentage-of-recovery

method is the means for awarding atiorney's fees to class counsel. E elman & Combs v. Law, 663
So.2d 937 (Ala - 1995} ("in a class action where the plaintiff class prevails and the Ia wyer's efforzs
result in a recovery of a fund, by the way of settiement or tria al, a reasonabie attorr v fee should be
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Camden ! Condominium Ass'n v. Dunk! g, 546 F.2d 768, 774 (11" Cir. 1951} (mandating the use
of the percentage of fund method in common fund cases). The Edelman Court continued:

o

Where a recovery is made on behalf of 2 class, it is reasonable to
award attorney fees con the basis of ap rcerzragf:* of the amoeunt
recovered. In some cases 20% may be r»’asonabh. based upon the

amount of the award and other factors. In other cases 40%, or even

50% , may be justified.
Edelmarn, 663 So. 2d at 960. The Court also notes that the Eleventh Circuit recently approved a
33.3% common-fund fee in 2 so-called "claims made" class-action, where the class members did not

eceive benefits unless they filed clams. Waters v. International Precious Metals Corp., 190 F.34d

>4

1291, 1295-97 (11th Cir. 1999).!

Under Edelmar, this Court must also consider the factors for determining a reasonable fee

identified in Johnson v. Georgia Highwav Express, 488 F.2d 714, 717-19 (5® Cir. 1974). In

Edelman, the Court noted that the Johnson factors - which are typically applied in statutory fee cases

- should be used in assessing the appropriate range of percentages of a common fund to award in

attorney's fees. See Edelman. 663 So. 2d at 959-60 (adopting Johnson factors as set forth in Peebles

v. Miley, 439 Sc. 2d 137, 140-41 (Ala. 1983 )). Those factors are:
(1) the nature and value of the subject matter of the employment;

the leaming, skill and labor requisite to its proper discharge;

-
N
S’

‘The Supreme Court has also extended the common-fund approach 1o so-called ‘claims
made"” cases. Boeing Co. v. Van Gemert t, 444 U.S. 472 (1980). The Alabama Supreme Court has
declined to extend the common-fund :nezucsu,ho»vever, o a "claims made"” case, in which notice was
solely by publication, and where less ¢ -one percent of the class made a clam against the fund, and
thus actual recovery 1o the class was o only .2% of the amount of the ] hypothetical "fund." Union
Fidelity Life Ins. Co_v. McCurdv, 781 So. 2d 186 (Ala. 2000). McCurdy is not applicable in this

case, since all Licensed Professionals are due a refund less attorney's fees.

2




{43 the professional experience and reputation of the attorney;
(5) the weight of his responsibilities:

(6) the measure of success achieved

(7} the reasonable expenses incurrsd by the attorney:

(8)  whether the fee is fixed or contingent;
(%) the nature and length of the professional relationship;
(10) the fee customarily charged in the locali ity for similar lega! services;

the likelihood that a particular emplovment may preclude other employment; and
D10 Y Pio}

Ly
i
ey

[

(12)  The time limitations imposed by the client or by the circumstances.
Depending on the specific facts of the case, a trial judge may totally ignore some factors and give

others different relative weights. Id.; see Ramos v. Lamm, 713 F.2d 546, 552 (10" Cir. 1983). But

a commeon fund case, the amount involved and results obtained are the "decisive factor.* Brown

v. Phillips Petroleum Co., 838 F.2d 451, 456 (10® Cir. 1988). See also Peebles v. Milev, 439 So.2d

137 (Ala. 1983) {establishing general guidelines for courts in determining reasonable attorney fees).
This Court has reviewed the factors and concludes that, even fooking at the result obtained

strictly from the standpoint of the monetary recovery, Class Counsel would be entitled to a fors y
percent fee. There is no guestion that the complexity of the issues in this case required a high degree

of legal skill. The County and the Richards plaintiffs were represented by attorneys with extensive

:‘

experience in similar complex Htigation - this Court n needs ne reminder that this State's former

Attomey General was lead counsel for the Richarde plaintiffs. Despite the tremendous risks

involved, the talent of the epposing lawyers, and the political climate increasing the risks of failure,

872329 1



Class Counse! ohained o elief on the claims of the Class in under tweo vears fram the
‘-lass Counse! obtained complete relief on the claims of the Liass in under two vears from the

) R4
commencement of this action - including the time needad 1o compiete appeals. The complete

success achizved, coupled with the time within which the result issued, renders the forry percent fee

reasonable based solely on the refund portion of the relief obtained for the Class - which at present
stands at approximateiv $9 million,

Although the monetary portion of the judgment alone would justify the forty percent fee, the
Court is mindful of two other particular factors which also s support the requested fee. First, the
percesntage-ofirecovery method is intended to mirr Or practice in the private marketplace, where

contingent-fee attorneys typically negotiate percentage fee arrangements with their clients. Inre

Continental [ll. See. Litie.. 962 F.2d 566. . 572 (7™ Cir. 199 2} (Posner, 1) ("[t}he object in awarding

arcasonable attomey's fes . | | is to simulate the market. . .. The class counsel are entitled 1o the fee
they would have received had they handled a similar suit on a contingent fee basis, with a similar

outcome, for a paying client.” Contingency fzes in non-class action cases typically are in the range

of 33-1/3 to 50%. Blum v. Stenson, 465 U.S. 886, 904 (1984); see also In Re Prudential Sec. Inc.

Ltd. Partnership Litiz., 912 F.S, upp. 97, 101 (SD.N.Y 1596) (noting that "investors entered retainer
agreements with private counsel which provided for a contingent fee ranging between 33-1/3% and

40% of the amounts recovered. "}; Kirchoff v. Flvan, 876 F.2 2d 320, 323 (7% Cir. 1986), ( (observing

that "40% is the customary fee in tort lit itigat ") This Court takes judicial notice that the forty

A

percent contingency contract is a "benchmark” in private individual-plaintiff cases. And, the Court

notes that the named plaintiffs contract with Class Counse ides for a forty percent foe - a

b—w

contract which has been in the record in this case since December of a5g,

87232¢ ¢
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on the class members - in this case the substantial injunctive relief prohibit rther imposition of
the Occupational Tax or Alabama Legislative Act 99-406 (the "1960 Act") on the Trianros class,

[n considering fee requests in common fund cases which include injunctive relief as a component
atine

of the recovery, courts commonly include the value of the injunctive relief in evaluating the fee

request. Camden T, 946 F.2d at 775 {the amount of "any non-monetary benefits conferred upon the

class" is a principal factor in determining the proper percentage for a fee award); Abbev v. Llovd's
of London, 975 F. Supp. 802, 807 (ED. Va, 1997) ("a fee award may be predicated on the grant of

either monetary or equitable relief"); Arenson v. Board of Trade, 372 F.Supn. 1349 (N.D. 111 1974);
3 g 9 J

In re Domestic Air Transportation Antitrust Lit., 148 F.R.D, 297 (\T D. Ga. 1993) (adopting

constructive common fund theory for fees in non-monetary benefit situations); Enterprise Enerov

Cormp. v. Columbia Gas Transmission Corp., 137 F.R.D. 249 (S.D. Ohio 1975) (detarmining

percentage for fees based on total estimated present value of seitlement, including injunctive relief).

The value of the injunctive relief in this case is of particular importance in setting the
appropriate percentage fes. Due to the efforts of Class Counsel, the Licensed Professionals have
obtained an injunction prohibiting the County from imposing Occupational Taxes in the future,
under either the 1967 Act or the 1999 Act. In truth, the injunctive relief has far greater value in this
case than the refunds to Class Members - which themselves are worth about $9 million. Whether
viewed from the standpoint of the 1999 Act or the 1967 Act, the injunctive relief is worth at least

§7 million per year. In fact, the County has estimated tha at Occupational Tax collections from the

Iriantos class members would have been about $7 million annually. Thus, the total value of the

s 516 million. assumine that only one vear's worth of
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the injuncuve relief is included in the total vaiue of benefits to the Class. Given the complete

3 )

success achieved for the Class in such a short rime period, the requesied fee {whickh is ynder 25
percent of' the total value of the monetary plus injunctive relief) is reasonable.

Finally, the Court again notes the case of Watsrs v. International Precious Metals Corp.. 19¢
1y,

F.3d 1291, 1295-97 {11® Cir. 1999), in which the Eleventh Circuit affirmed a 33.3% common-fund
fee in a claims-made case - one in which class member s were required to submit ciaims in order to

receive benefits. If a one-third fee is acceptable in a claims-made setting, then a higher fee would

1

be well within the bounds of fairmess where all class members are receiving monetary benefits plus

uable injunction.’ Additionally, Waters was a class-action settlemen

]
o]
=
FL

the beneflt of a real

whereas in this case, Class Counsel has obtained a judgment in favor of the class. That factor also
Justifies a higher percentage.

Considering all of the foregoing facts, the Court concludes that a fee of forty (40) percent of
all monies to be refunded to the Triantos class is appropriate. Accordingly, it is hereby ORDERED
that:

(1) Burr & Forman LLP is awarded forty (40) percent of all funds, including any interast
accrued thereon, which Jefferson County, Alabama ("Jefferson County") collected from the Triantos
class members;

(2 Jefferson County shall remit to Burr & Forman LLP within five {5)days of the date

-

his Order, forty (40) percent of the total of all funds, includ ding accrued interest, contained in the

f

Occupational Tax Escrow Account: and

“Unlike the injunctions obtainsd in some class actio s, the Injunction in this case has real,
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fferson County is 1o also remit to Burr & Forman LLP forty {40) percent of any and

s
Lad
2

ail occupational taxes which were paid by Triantos class members but were not deposited into the

Oceupational Tax Escrow Account but were incorrecily deposited inte Jefferson Counn y's general
occupational tax account or elsewhere. Such payment(s) to Burr & Forman LLP is to be made by

Jefferson County within five (5) days of the County's refund of incorrectly deposited funds.

Pursuant to Rule 34(b}, Ala. R. Civ. P, the Court determines that there is no just reason for

delay of the entry of this Order of Final Approval and Final Judgment because this Order fully and

finally disposes of all claims in Triantos v. Jefferson County, CV-99-4812. Accordin Iy, the Court
P 21

hereby directs entry of this Order as a f.nal dgment.

DONE and ORDERED this / 4 /Z day of _.,2001.

ot

. ROBHESTER
UIT JUDGE
ECIALLY SITTING

C1

~3
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